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lish it by satisfactory proof; and the account being withdrawn, 
the assistant proof was no longer before the jury ; this was all we 
understand he proposed to do. But the refusal of the Court to 
permit the defendant to prove what the plaintiff’s witness said as 
to his agency, is an error; and for this, the judgment is reversed, 
and the cause remanded. 
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McGEHEE v. POWELL. 


1. Notes made by a trading company, and for which the plaintiff’s intestate 
might have been liable as a partner, are not admissible to the jury under 
the pleas of non-assumpsit, want of, or failure of consideration. 

2. There can, under the statute, be no limited partnership for the purpose of 
banking, or making insurance, and an association formed in 1838, for the 
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purpose of issuing bills to circulate as money, was not prohibited by the 
statute from doing the act. The only consequence resulting from the act 
is to make all the partners alike responsible. 

3. Although the issuance of bills of a less denomination than three dollars 
was prohibited, at the time whena contract for the loan of the bills of an 
unchartered association was wade, yet the mere fact that bills for less 
than three dollars were received, does not avoid the contract. 





4. When the defendant borrowed bills from an unchartered association, 
which he endeavored to show originated in a conspiracy to cheat the pub- 
lic by getting its bills in circulation without the means or the intention to 
redeem them, his request for the Court to instruct the jury, that if he was a 
party to the conspiracy, by engaging to aid in the circulation of the bills, 
this would avoid the contract under which the bills were borrowed, will be 
considered as merely abstract, and therefore properly refused, when there 
is no evidence before the jury to connect him with the conspiracy. 


Writ of error to the Circuit Court of Benton. 


Assumpsit by Powell,as the administrator of Isaac Lyon, against 
McGehee. The declaration contains four counts to the following 
effect, to wit: the first is against him as the maker ofa note for 
$1,000, dated 19th November, 1838, payable to Lyon or order, 
four months after date, negotiable and payable at the office of 
the Wetumpka Trading Company. ‘The only averment in this 
count is, that the time of payment has passed. The second de- 
scribes the same as payable in notes of the Wetumpka Trading 
Company, or State Bank notes, and contains the averment that 
the defendant failed to pay according to either condition, at the 
maturity of the note. There is the further averment that the 
notes of the State Bank, and notes of the Wetumpka Trading 
Company, to the sum of $1,000 with interest, were worth, at the 
maturity of the note, $1,026 66, and the count concludes with a 
super se assumpsit for that sum. The third count is unnecessa- 
ry to be stated, as the plaintiff entered a nolle proseque on that 
previous to the trial. The fourth was demurred to and the de- 
murrer sustained, therefore its statement here is also unnecessa- 
ry. The fifth is a general one, including all the common counts 
for $1,026 66, due from the defendant to the plaintiff’s intes- 
tate. 

The defendant demurred to each count severally, and upon his 
demurrers being overruled to those which are above set out in 
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substance, then pleaded—1. Non-assumpsit. 2. That he exe- 
cuted a certain note, which he sets out in his plea, and which is 
the same as that described in the second count of the declara- 
tion, and then avers that the note is the only one he ever executed 
to Lyonin any character whatever. He further avers that this note 
was executed to Lyon in consideration alone of the notes of a com- 
pany of individuals, to wit : the said Lyon, Erastus B. Smith, John 
D. Champlin, who were the general partners of the said company, 
and Thomas E. Stone, Erastus S. Smith, Edmund Lyon, and 
Henry Morgan, who were special partners; the said company 
calling themselves and commonly known as the Wetumpka 
Trading Company, alias, the Wetumpka Trading Company of 
the State of Alabama. He further averred, that the notes of said 
company were negotiated and delivered to him by the said Lyon, 
as the President of the said Company, with the intention that the 
same should circulate as money, and the same were then so emit- 
ted to the defendant, in the State of Alabama. He further avers, 
that his note was executed to Lyon as the President of the Com- 
pany, and not to him in his individual character, nor for his indi- 
vidual benefit. 3. Tender of the full sum in the notes of the We- 
tumpka Trading Company. 4. The failure of consideration. 5, 
Want of consideration. 6. Payment into Court of the amount in 
notes of the Wetumpka Trading Company. The second plea 
was verified by affidavit, and all the others are pleaded in short, 
that is, by stating the names only of the pleas. The Court sus- 
tained a demurrer to the second plea, and struck out the pleas of 
tender and payment into Court. 

At the trial, on issues formed on the other pleas, the plaintiff 
produced and read in evidence, the note described in his second 
count, and showed the value of Alabama Bank notes was two 
per cent. less than specie, at the maturity of the note of the de- 
fendant. He also proved that a small amount of the bills of the 
Wetumpka Trading Company were passcd off in payment for 
goods at about 10 per cent. higher than the same goods could 
have been purchased for other money, and this took place be- 
tween the Ist February and the Ist March, 1839. 

The defendant then offered evidence, the substance of which 
may be thus stated, to wit: 

The note of the defendant was made in consideration of $1,000 
in bills of the Wetumpka Trading Company, loaned to him by 
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the plaintiff’s intestate, acting for and in behalf of the company, 
for the purpose, and with the intention on the part of Lyon, to 
emit the bills for circulation as money, within this State. The 
company went into operation in September, 1838, and transacted 
what is usually termed banking business, that is, they loaned their 
own bills, discounted drafts, purchased cotton and emitted engrav- 
ed promissory notes or bills for circulation as money. During 
the months of November and December, 1838, the company re- 
deemed their bills with specie, and then circulated as well as 
specie for a short time, but sometime about the last of February, 
or 1st of March, 1839, the bills having ceased to circulate, a com- 
mittee was appointed to examine theaflairs of the company, which 
committee reported favorably. The report produced no eflect, 
and soon afterwards the company failed, and Smith, the Cashier 
runaway, who was followed, some three or four weeks after- 
wards by Lyon, the President, leaving a large amount of the 
bills of the company in circulation, without any effects of the com- 
pany to meet them. The tendency of the evidence was to show 
that the loan to the defendant was made for him to put the bills 
of the company in circulation in the up country, and other per- 
sons were induced to borrow bills to effect the same object. At 
the time the defendant’s note fell due, the notes of the company 
were valucless. 

The company was an unchartered association of individuals, 
pretending to have formed a limited co-partnership. The arti- 
cles of partnership, in the form ofa certificate signed by the three 
general partners, was placed on record in the clerk’s office of 
the County Court of Coosa county, and ordered by the Judge to 
be published in the Wetumpka Argus. The articles recite, that 
the partnership consists of Isaac Lyon, John D. Champlin, and 
Erastus B. Smith, as general partners; and Thomas E. Stone, 
Erastus IX. Smith, Edmund Lyon, and Henry Morgan, as special 
partners ; that each of the special partners put in $25,000 to the 
common stock, and that the general partners had pledged to trus- 
tees real estate valued at $100,000, which was to be kept for 
the purpose of saving harmless the special partners and the pub- 
lic. The general partners, Lyon and Champlin, are described 
as residents of Wetumpka, Erastus B. Smith as late of New 
York, Thomas E. Stone of Georgia, Erastus T. Smith of Massa- 
chuseets, and the other special partners of New York. The bus- 
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iness to be conducted under the name of the Wetumpka Trading 
Company, and it was to be confined strictly to that which was 
mercantile, and such acts and things as would enable it to carry 
on the mercantile business, in all its branches and forms. The 
company was also to buy, improve and sell real estate to a limit- 
ed extent, but in noinstance for speculation. All the debts and 
transactions of the company, were to be in writing, signed by Ly- 
on as President, and countersigned by Erastus B. Smith. It was 
not to contract debts by any other kind of promissory notes 
than those of the denomination of 3, 4, 5, 10, 20, 50, 100, 500, 
and 1,000 dollars, except at the earnest solicitation of their credi- 
tors, it may be of public utility to contract debts and give their 
notes for less amounts ; but not then in any case after the banks 
of the State shall resume specie payments. The partnership was 
to commence the Ist September 1838, and end on the 25th of 
December, 1850. Other stipulations are contained in the articles, 
but these are all which bear upon the questions raised. On the 
29th of August, 1838, the then gencral partners subscribed an 
affidavit, made before the Judge of the County Court of Coosa 
county, in which they swear that the special partners had paid 
into the common stock the amount contributed by each, and spe- 
cified in the certificate, (i. e. the articles ) ‘ 

A short time before Lyon absconded he was heard to state, 
and confess, that the company was a swindling operation, which 
he then could not help. Neither of the general partners have 
been back since they ranaway, and the special partners are un- 
known to the witnesses examined. 

It was also in evidence that the present plaintiff had said he 
had no interest in this suit, nor any title or claim whatever, nor 
was he aware of any, either in his own right, or as administrator 
of Lyon in Benton county; that he had directed no such suit, nor 
was the note sued on ever in his possession. In a subsequent 
conversation, he reiterated the same statement, but then added 
that he understood he had been appointed administrator, to enable 
a person then named to bring suits for his own benefit, or for that 
of some other person. 

The defendant then proved the execution of hundred dol- 
lars in amount of the notes of the said company, each signed by 
Lyon as President, and offered each note under the several pleas; 
the notes so offered in evidence were of all denominations, from 
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$3 to $50, and were payable to W. W. Mason, or bearer, on 
demand, at the office of the Wetumpka Trading Company. On 
motion of the plaintiff, these bills were rejected. 

On this evidence, the Court charged the jury, that if the de- 
fendant was in Wetumpka at the time the note sued on fell due, 
and then tendered the full amount, in either Alabama bank notes 
or in notes of the Wetumpka Trading Company, or if the defend- 
ant was prevented by any act of the plaintiff from making such 
tender, then, in either event, the note was discharged. 

The defendant then asked, and the Court refused, the follow- 
ing charges, to wit : 

1. That if the jury believe all the evidence to be true, they 
ought to find for the defendant. 

2. If the payee of the note sued on, with others, associated 
themselves under the name ofthe Wetumpka Trading Company, 
and entered into the articles read to the jury, and issued the notes 
of said company for circulation as money, and kept a banking 
house, and discounted notes for persons who would borrow the 
notes of the company, and that Lyon was President of the Com- 
pany,and that thenote sued on was given to him for the notes 
of the company loaned to the defendant, at the date of the note, 
and issued to him by Lyon, to be put in circulation as money, then 
the jury ought to find for the defendant. 

3. That if the note sued on was given for the notes of the We- 
tumpka trading Co. loaned to the defendant by an officer of the 
company, with the intention on the part of the lender, that said 
notes should circulate as money, then the jury ought to find for 
the defendant. 

4. Thatif the note was executed to the President of the com- 
pany, and that the same was the property of the company, and 
not the property of Lyon, and if the plaintiff, since the commence- 
ment of this suit, had said he had no interest in the same, nor did 
he know the suit was pending, and if the defendant has just de- 
mands against the company, and that the note never was in the 
hands of the plaintiff, or reported as assets of the estate of Lyon, 
then the jury ought to find for the defendant. 

5. That if the note was executed to the President of the com- 
pany, and that it was an unchartered banking company, and that 
the note was given in consideration of notes of the company, 
which were to be put in circulation as money, in this State, then 
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the contract is void, and the jury ought to find for the de- 
fendant. 

6. If Lyon, the plaintiff’s intestate, with others, formed an as- 
sociation for the purpose of banking, and issued notes for circula- 
tion as money, under the name of the Wetumpka Trading Co., 
knowing at the time they formed such association, they had not 
the means to redeem their notes, put in circulation, and design- 
ing to defraud the community, by issuing paper for circulation as 
money, putting it in circulation and then not redeeming it, then 
that a note given to the company, or to its President, with the in- 
tention on the part of the maker, and payee, to promote their cir- 
culation as money, such note would be void, and could not be col- 
lected in a Court of Law. 

The defendant excepted to the charge given by the Court, as 
well as its refusal to give those requested by him. He now as- 





signs as error— 

1. That the Court erred in overruling his demurrers to such 
counts of the declaration as were held good. 

2. In sustaining the demurrer to the second plea. 

3. In excluding the notes of the Company as evidence. 

4. In the several refusals to charge as requested, and in the 
charge as given. 


T. A. Wavker, 8. F. Rice, and H. P. Doururrt, for the plain- 
tiff in error, insisted— 

1. That the plea overruled presented a suflicient defence to 
the action, as it was the defendant’s right to show the note sued 
on was the property of a third person, against whom existed a 
set off. [9 Porter. 309; 8 Ib. 523; 5 Ala. Rep. 135.] 

2. If the facts in evidence constituted a defence, it was error 
to refuse the charge asked in this connection. [6 Ala. Rep. 
753.] 

3. The association making the contract was a limited partner- 
ship, and such are expressly restrained from banking, by the act 
which warrants them to be formed. [Dig. 389,§ 1.] Indepen- 
dent of this, as banking is a franchise, the contract is void under 
the constitution. All contracts in violation of positive law, are 
void. [5 Ala. Rep. 257; 7 Paige, 653; 8 Ohio, 286.] 

4, The interest in the contract sued on being disclaimed by 

105 
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the plaintiff on the record, the action could not be maintained. 
[Moore v. Penn, 5 Ala. Rep. 135.] 

5. It is impossible, at this day, to say that the refusal to give 
the charge last requested is not error. All contracts contrary to 
public policy are void. [1 Ala. Rep. 34; 6 lb. 20; Chitty on Con. 
519; 2 Stew. 175; 1 P. Wms. 181 ; 5 John. 327; 17 Mass. 258 ; 
3 Wheat. 204; 2 Burr. 924; 6 Mass. 261; 5 Ib. 386; 3 Hall, 
55; 11 Wheat. 58; 118. &@ KR. 164; 6 Term, 61.] 

6. The notes of the company were admissible, in connection 
with the other evidence, to show the indebtedness and insolven- 
cy of the company. The insolvency of the company would de- 
feat the action, if the note sued on belonged to them at any time. 
[Clay’s Dig. 391, §§ 14, 15, 21, 23.] 


A. F. Horxins, W. P. Cuttron, and F. W. Bowpon, contra, 
argued— 

1. That no serious question arises upon the declaration. 

2. As to the main question arising on the second plea, and the 
evidence, the statute regulating limited partnerships, cannot af- 
fect this case, because the company here was not organized un- 
der that act. The addition of company cannot be used. Not 
being a limited partnership, all the partners are bound as general 
partners, and there is no pretence to say that such a firm was not 
allowed to bank, when banking was not prohibited. [Br. Bank 
v. Crocheron, 5 Ala. Rep. 256; Nance v. Hemphill, 1 Ala. Rep. 
558.] 

3. But if the company was a limited partnership, there is no- 
thing in the act which prohibits them to bank; the proviso is the 
mere exclusion of the grant of such authority to those kinds of 
partnerships. 

4. The notes offered in evidence were prima facie irrelevant, 
there being no plea of tender or set off. 

5. The last charge asked for was entirely abstract, as there 
was no evidence to sustain it. 

6. The fourth charge had no issue to sustain it, and therefore 
was properly refused. [Bryant v. Owen, 1 Por. 201; 9 Porter, 
309; 5 Ala. Rep. 135.] 


GOLDTHWAITE, J.—1. Before entering upon the conside- 
ration of the questions we intend to decide in this case, we think 
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proper to remark, that no serious objection is stated to the counts 
of the declaration upon which the cause went to the jury ; nor 
has any particular stress been laid on the exclusion from the jury 
of the notes of the Trading Company offered in evidence. The 
only plea on which, if at all, these were admissible, had previous- 
ly been stricken out, and the indebtedness and insolvency of the 
company were entirely immaterial facts, in the manner in which 
the suit was defended. 

2. Nor is it material to notice the decision upon the demurrer 
to the second plea, as the same defence was proper, if available 
at all, under the general issue, and the proof is more explicit of the 
facts upon which the defence is supposed to arise. The argu- 
ment assumed by the defendant is, that at the time of this contract, 
one of the contracting parties was a limited partnership, and 
as such, was inhibited from emitting notes for circulation as mo- 
ney. The act of 1837, first authorized the formation of limited 
partnerships, but at the same time declared that nothing in it 
should be so construed as to authorize any such partnership for 
the purpose of banking or making insurance. [Dig. 389, § 1.] 
When this statute was passed, there was no restrictive act in 
force to prevent individuals, or associations of individuals, from 
transacting banking business ; and there is nothing in our State 
constitution which takes away their common law right. [Nance 
v. Hemphill, 1 Ala. Rep. N.S. 551.] Certainly there is nothing 
in the terms of the enactment to warrant the inference that the 
intention of the legislature was to restrict such partnerships only. 
On the contrary, it seems to have been intended, that as to insu- 
rance and banking, no limited partnership should be allowed ; but 
that, in this description of business, all the partners should be re- 
sponsible, as in cases of other partnerships. We dismiss then, 
all consideration of the supposed defects in complying with the 
requisitions of the statute regulating limited partnerships, as our 
opinion is, that if all had been complied with, no other than a gen- 
eral partnership could exist as to this kind of business. It then 
comes tono more than this—the association, though formed as a 
limited partnership, has, by the articles bringing them together, 
contracted to carry on a business which could then be done by 
general partners only, and the consequence is, all are liable as 
such. Beyond this, the decision cited shows, that at the time of 
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the contract, bills might be lawfully issued for circulation as mo- 
ney, by a general partnership. 

This conclusion necessarily sustains the refusal by the Court, of 
the charges growing out of the supposed construction of the act 
regulating limited partnerships. 

3. It is urged however, that the jury might properly have in- 
ferred, the contract was with relation to bills of three dollars ; 
the circulation of which was restrained at the time of the con- 
tract. We are not prepared to say that the proof before the ju- 
ry was such as to warrant this conclusion; certainly, however, 
it was not one which they were constrained to infer, and in the 
absence of any specific request for a charge upon this point of 
the case, there was no error in refusing to instruct the jury, that 
their verdict ought to be for the defendant. In the case of the 
Bank at Montgomery v. Crocheron, [5 Ala. Rep. 256,} a similar 
question was presented, and we then held, that the reccipt of bills 
of this denomination, or less, under a general contract to receive 
and circulate as money the bills of a corporation, did not render 
the contract void per se, and that the question of intention was 
proper to be left to the jury. Our final conclusion is in entire ac- 
cordance with that decision. 

4. It remains only to consider whether the last charge should 
have been given. We do not understand the counsel for the 
plaintiff as denying the correctness of this proposition, as a mat- 
ter of law, but as insisting, that applied to the facts of this case, 
it was merely abstract, as there was no evidence that the defend- 
ant entered into the conspiracy of the general partners, if indeed 
there was any such, to defraud the public. Undoubtedly the 
proposition is correct, and well sustained by adjudged cases in 
our Courts, and elsewhere. [Bank v. Crocheron, 5 Ala. Rep. 
256; Boyd v. Barclay, 1 Id. 84; McGehee v. Lindsay, 6 Ib., 
16, and cases there cited.| But in the present case, we are con- 
strained to say, that the evidence will not sustain the party in his 
attempt to stultify himself. There is no evidence to connect him 
with the attempt to defraud the public, even if it was conceded 
there is sufficient to implicate the partners in the trading compa- 
ny. The merely contracting for the loan of bills with a compa- 
ny, Which at the time had credit, and the making arrangements 
for a loan to another person, is not sufficient to identify the defen- 
dant with the conspiracy, if there was one in the first instance. 
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Indeed, it would seem, if he was aiding and abetting in this object, 
he was engaged at a very low compensation, or that the confed- 
erates dealt with little liberality to each other, 

It is useless to speculate, however, upon such points, as our 
opinion is clear, there is no evidence to connect the defendant 
with the intention to cheat the public, and therefore the request 
of his counsel, in this connexion, was properly refused. 

We arrive at the conclusion that the judgment of the Circuit 
Court should be affirmed; and in this we are not aware that in- 
jury to the defendant can be the result. If, at the commence- 
ment of this suit he was the bona fide holder of the bills of the 
company, it is conceived the recent decision of Lyon v. Moore 
and Chandler, will indicate his proper remedy ; but if he has spe- 
culated on the bills, upon his chance of a verdict, he is entitled to 
no relief here or elsewhere. 

Judgment athirmed. 





GAREY y. HINES. 


1. Where a judgment is obtained in a suit commenced by attachment, the 
plaintiff may, at his election, take out a venditioni exponas for the sale of 
the property attached, or he may sue out an ordinary fi. fa. In the latter 
case it would be proper for the clerk to endorse on the writ a description of 
the property attached, and of the persons by whom it was replevied, that 
the sheriff might demand the property seized by the attachment, and if not 
delivered, return the bond forfeited. If the property attached is not deli- 
vered, or is insufficient to satisfy the judgment, it would be the duty of the 
sheriff to levy on other property. 


Error to the County Court of Sumter. 


Tis was a motion against the plaintiff in error, as sheriff of 
Sumter, for failing to make the money on an execution of the de- 
fendant in error. 

The partics having gone to trial on an issue, it appears from the 
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bill of exceptions found in the record, that the execution which 
came to the sheriff’s hands, was a fieri facias, issued upon a 
judgment obtained in a suit commenced by original attachment, 
which was levied on a number of slaves, of value more than suf- 
ficient to pay the debt, and an endorsement of this fact was made 
upon the fi. fa., and of the property levied on by the attachment, 
which had been replevied and returned to the defendant. 

That the sheriff proceeded under the execution, to levy on the 
slaves of the defendant, so replevied, who appeared with his gun, 
and threatened to shoot the sheriff, if he persisted in taking the 
negroes. The sheriff abandoned the slaves, and the defendant 
carried them off the next day. The sheriff returned upon the 
execution a demand and refusal to deliver the property replevicd, 
and forfeiture of the bond: an execution, issued upon the for- 
feited bond, was afterwards quashed. 

The Court charged the jury, that the execution on its face, was 
an ordinary ji. fa., and was not controlled, or modified by the 
endorsement. ‘That it was the duty of the sheriff to have levied 
on sufficient property, and that a demand of the property men- 
tioned in the endorsement on the exccution, and return of forfeit- 
ure of the bond, was not a compliance with his duty. That the 
process was not a venditiont exponas, and that the endorsement 
of the clerk was improper ; that therefore the action of the sheriff 
in conformity with it was improper. 

The defendant requested the Court to charge, that in this case 
the sheriff had no power to levy ; that it was his duty to demand 
the property mentioned in the clerk’s indorsement ; and on failure 
to deliver it, to make the return he did. That if he did seize the 
property under the process in his hands, he was justified in deliver- 
ing it on the demand of the defendant in execution. That the 
sheriff had no power to levy, or take any other property than that 
mentioned in the endorsement. 

Also to charge, that the clerk had no power to issue an execu- 
tion against the defendant’s land and goods generally. Further, 
that if the sheriff rightly made the levy, and believed his life in 
jeopardy, under the threat made, he was excusable in relinquish- 
ing the levy. 

The Court left it to the jury to say whether the sheriff’s life 
was in jeopardy, and refused the other charges moved for. To 
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the charge given, and to those refused, the defendant excepted, 
and now assigns as error. 


R. H.Smrru, for plaintiff in error.—The /ien of the plaintiff 
continued, notwithstanding the execution of the replevy bond, and 
that levy being sufficient, no other can be made until it is ex- 
hausted. [Clay’s Dig. 61, § 33, 35; 1 Ala. 678; 7th Id. 138.] 
The sheriff is not bound to risk his life, and of that he is the pro- 
per judge. 


Hair, contra, cited 9th Porter, 70, 405 ; Clay’s Dig. 205, § 18, 
21; 203, § 9. ; 


ORMOND, J.—The attachment law of 1837, [Clay’s Dig. 61, 
§ 33,] evidently contemplated, that the property levied on should 
continue in specie for the satisfaction of the judgment when ob- 
tained, but it does not follow, that the plaintiff in attachment can 
not resort to other property of the defendant for the satisfaction of 
the judgment. That an ordinary fi. fu. may be issued in sucha 
case, is expressly provided by statute ; [Clay’s Dig. 62, § 35,};— 
« that where judgment shall be rendered, execution may be issued 
in the usual way, which shall be first levied on the property at- 
tached, ifto be had, and then upon any other property of the de- 
fendant.” This section, it is true, relates to ancillary attachments 
sued out after the commencement of the action ; butit is evident, 
that such attachments are, in all respects, upon the same footing, 
with a suit commenced in the first instance by attachment. 

The plaintiff in attachment may therefore, at his clection, sue 
out a venditioni exponas for the sale of the property attached, 
or he may take out anordinary fi. fa., which may be levied on the 
property originally seized, or on any other effects of the defend. 
ant. If the latter mode is resorted to, it is certainly proper that 
the clerk should endorse upon the writ, a description of the pro- 
perty attached, and of those by whom it was replevied, that the 
sheriff may make demand of the property, and if not delivered, 
return the replevy bond forfeited. ‘This endorsement, however, 
does not change the character of the writ, or deprive the sheriff 
of the power of levying on any other property of the defendant. 
If the property attached is not delivered up on demand, or is_in- 
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sufficient to satisfy the judgment, it would be his duty to levy on 
other property, if to be had. 

No question arises upon the fact, that the sheriff delivered up to 
the defendant the property he had levied on, upon a threat of per- 
sonal violence, as the Court left it to the jury to say, whether the 
life of the sheriff was in jeopardy, in accordance with the charge 
moved for upon that point. 

Let the judgment be aflirmed. 





MEAD, USE, &c. BROOKS. 


1. When a note has been paid and delivered up, it willnot be presumed that 
the maker afterwards retains it in his possession ; consequently parol evi- 
dence is admissible to prove a payment when it becomes a material inqui- 
ry, without calling upon the party to whom the writing was delivered to 
produce it. 


Writ of Error to the Circuit Court of Blount. 


Tus was a suit commenced before a justice of the peace, by 
the plaintiff in error, to recover of the defendant the sum of $20, 
upon a promise in writing. ‘The cause was removed by appeal 
to the Circuit Court, where it was tried by a jury upon the plea 
of non-assumpsit,a verdict was returned for the defendant and 
judgment rendered accordingly. 

From a bill of exceptions sealed at the instance of the plaintiff, 
it appears that he gave in evidence a writing of the following ten- 
or, viz: «Col. Mead. Dear Sir: I will pay twenty dollars for 
Mr. Decker, on to-morrow week. I have no other money but 
Georgia money, and Mr. Hale says you wont take that. I have 
a draft on Decatur, which [ shall send for next week, and imme- 
diately will bring it to you. Your compliance will much oblige, 
yours, respectfully, J.S. Brooxs. 18th Feb’y, 1841.” Here the 
plaintiff rested his case. The defendant then introduced a wit- 
ness, who testified that subsequent to the 18th February, 1841, 
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the plaintiff gave to the defendant a note for fifty dollars ; witness 
was not present when the note was given, but knew its date, from 
the fact that it had been in his possession, and he observed its 
date. Witness stated that he gave up the note to the plaintiff 
when he paid it off. No notice had been given to the plaintiff to 
produce the note ; thereupon his counsel moved that the evidence 
in respect to it, might be excluded from the jury; which motion 
was overruled, and the testimony admitted. 


C. E. B. Srrope, for the plaintiff in error, insisted, that to au- 
thorize the admission of secondary evidence of the contents of a 
writing, the loss of the writing should be shown, or if in the pos- 
session of the opposite party, duc notice should have been given 
to produccit. [He cited 1 Johns. Rep. 339; 13 Id. 90; 3 Day 
Rep. 283; 8 Pick. Rep. 5 552; 1 Binn. Rep. 273; 6 Sergt. & R. 
Rep. 154: 7 Ala. Rep. 698; 3 Yeates’ Rep. 271, 3 Phil. Ev. 
C. & H.’s notes, 1182. 


W.S. Munn, for the defendant. 


COLLIER, C. J.—The object of the evidence adduced by the 
defendant, though not explicitly stated by the bill of exceptions, 
was doubtless to lay a predicate for the presumption that the 
cause of action set up by the plaintiff had been fully discharged. 
This inference it is supposed was fairly deducible from the fact, 
that subsequent to the defendant’s assumption, the plaintiff made 
his note to him for a larger amount, and afterwards discharged 
that note in toto, without claiming a deduction for, or saying any 
thing about the indebtedness of the defendant. It is clear that 
such a state of facts was not irrelevant to the issue, and certainly 
were well worthy of consideration by the jury in determining 
whether the liability of the defendant was still subsisting. 

It is then material to inquire whether the testimony objected to 
was rightly received. There can be no question but the general 
rule in regard to the admission of parol proof of facts which are 
evidenced by writing,is quite as stringent as has been insisted for 
by the plaintiff! But docs not the case at bar form an exception 
to the rule? Can the presumption be indulged after a note or oth- 
er evidence of debt has been dise harged and delivered to the 
debtor, that he still retains it in his possession? We have upon 
106 
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several occasions intimated otherwise, and still think that in such 
case parol evidence is admissible to prove a payment, without cal- 
ling upon the party to whom the writing was delivered, to pro- 
duce it. [P. & M. Bank of Mobile v. Borland, 5 Ala. Rep. 531 ; 
P. & M. Bank of Mobile v. Willis & Co. Id. 770 ; See also, Ber- 
thoud v. Barboroux, 4 Louis. Rep. N.S. 543.] 

It results from what has been said, that the law was rightly 
ruled by the Circuit Court. Its judgment is consequently af- 
firmed. 











WILSON v. AULD. 


1. Where a judgment is obtained against one as the executor of an estate 
after the resignation of the trust, the judgment has no effect upon asuc- 
ceeding administrator, and therefore an execution may lawfully issue to 
the sheriff, although he is the succeeding representative of the same estate. 


Writ of Error to the County Court of Mobile. 


Motion by Auld to quash a writ of fi. fa. issued against him 
as the executor of one Viner, at the suit of Wilson. The writ is- 
sued on the 15th April, 1842, and commanded the sheriff to make 
a sum therein specified, out of the goods of Viner, in the hands of 
Auld to be administered. The reason assigned to quash it is, 
that the writ improperly issued to the sheriff. 

At the hearing of the motion, it was shown that Wilson reco- 
vered judgment against Auld, as the executor of Viner, for one 
thousand seven hundred and nine dollars and eleven cents, at the 
February term of the County Court. The judgment is entered 
to be levied de bonis testatoris. The fi. fa. was delivered to 
the sheriff of Mobile county, that office then being filled by 
George Huggins, who on the 10th June of the same year, return- 
ed the fi. fa. “no property.” 

From the record of the original suit, it appears the defendant 
pleaded puis durrein continuance, that he had resigned his oflice 
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as executor; and paid over the assets of the estate then in his 
hands, to his successor, George Huggins, administrator de bonis 
non, and the judgment is entered upon a verdict of a jury. Af- 
terwards, a motion was submitted to correct this entry, so as to 
show that the ‘plea above stated, was overruled on demurrer, 
and was not submitted to the jury. This motion seems to have 
been overruled for some cause, independent of the affidavits, in- 
asmuch as they establish the fact assumed by the motion, After 
the return of the fi. fa., the subject of this motion, another was 
issued, executed to the coroncr, though directed generally, to any 
sheriff, upon which one hundred and twenty-one dollars was re- 
turned as made. 

It was also shewn that Auld resigned the office of executor 
on the 8th December, 1841. On the 17th of the same month, 
the sheriff, George Huggins, was appointed administrator, de bo- 
nis non of the same estate. Auld made a final settlement with 
the County Court, on the 10th January, 1842, when that Court 
made an order for him to pay over the balance ascertained to be 
in his hands, to Huggins, his successor, and also to turnover such 
assets as remained in specie. Auld produced the receipt of Hug- 
gins, dated the 13th January, 1842, showing the payment of the 
sum ascertained to be due, and the delivery to him of the assets 
of the estate. Huggins continued as administrator de bonis non, 
from the time of his appointment, until the hearing of the motion. 
On this state of facts, the Court quashed the execution, on the 
ground that it was improperly issued against Auld, he having re- 
signed previous to the rendition of the judgment, and also, be- 
cause Huggins was the administrator de bonis non, when the ji. 
fa. was issued and returned. 

This is now assigned as error. 


J. A. Campsett, for the plaintiff in error, insisted, 

1, That the execution was properly issued, the record con- 
taining no evidence of any change in the parties, or the resigna- 
tion of Auld. The matter ofthe motion was attempied by plea, 
but was pronounced insuflicient. [6 Bacon’s Ab. 165, 8S. M. 
Dalton, Sh’ff, 96.] 

2. The sheriff, Huggins, had no interest in the execution, and 
his predecessor’s conduct was not a subject of inquiry for him. 
Chamberlain v. Bates, 2 Porter, 550.] 











844 ALABAMA. 


Wilson v. Auld. 





3. Ifthe defendant wished to change the direction of the writ, 
he should have suggested the change of parties on the roll. 
[Dalton, Sh’fl, 97.) 

4. The motion is made three years after the return, and the 
Court will not quash it for the reason of delay. [1 Mete. 514; 
Sewell on Shff. 88; 38. & P. 345; 9 Porter, 275; 5 Stew. & 
P. 402.] 


K. B. Sewer, contra, contended, 

1. That whenever a sheriff is incompetent to act as such in a 
particular case, an exccution issued to him is irregular, and will 
be set aside on motion, [Clay’s Dig. 159, § 2; Pope v. Stout, 1 
Stew. 375; Bing. on Ex. 222; Williams v. Gregg, 7 Taunt. 
233.| And the matter from which the incompetency arises, 
may be shown by the record or by affidavit. [Wistor v. Carl- 
ton, 1 Black. Rep. 506.] 

2. Huggins was incompetent to act as sheriff in this case. 

1. Because he was the sole representative of the estate. Auld 
by his resignation, ceased to represent the estate, as completely, 
as if he had been removed. [Clay’s Dig. 222, § 9; Elliott v. 
Eslava, 3 Ala. Rep. 570; Harbin v. Levi, 6 Ib. 403; Taylor v. 
Savage, 1 Howard, 286.] 

2. Huggins was a privy in estate, and a privy in estate is a 
privy in interest. [Dale v. Roosevelt, 8 Cowen, 339; King v. 
Griffin, 6 Ala. Rep. 387; Greenl. on Ev. 221.] 

3. Huggins was entitled to all the assets and effects of the 
estate not duly administered or applied. [Clay’s Dig. 222, § 9; 
Harbin v. Levi, 6 Ala. Rep. 403; Turner v. Davies, 2 Saund. 
155; King v. Griffin, 6 Ala. Rep. 387; Jewett v. Jewett, 5 Mass. 
Rep. 275.] 

4. Huggins, in truth, was a party to the record, as appears by 
the plea, and is conceded to be so, by issuing the alias execution 
to the coroner. 

5. It was unnecessary for Auld to plead his resignation. He 
was discharged by operation of law, of which the plaintiff had no- 
tice, through the proceedings in the Orphans’ Court. [King v. 
Griffin, 6 Ala. Rep. 357; Greenl. on Ev. 586, § 550.) It was 
incumbent on the plaintiff, if he wished to prosecute hissuit, to sug- 
gest the resignation of Auld. [Clay’s Dig. 227.] And if Hug- 
gins. the successor in representation, was not made a party in the 
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case after the resignation of Auld, then all subsequent proceed- 
ings are wholly void. [Taylor v. Savage, 1 Howard, 286.] 

3. It is not the policy of our laws to make a personal represen- 
tative liable, except for actual waste. [wing v. Peters, 3 Term, 
656; Jewett v. Jewett, 5 Mass. 275; 2 Kent’s Com. 418.] 

4, The motion to set aside process, is limited in time only by 
the sound discretion of the Court. This seems to be the only 
rule deducible from the cases, [9 Porter, 279; 58. & P. 402; 
3 John. 523; 13 John. 5387; 1 Cowen, 711; 7 John. 556; 4 


Wend. 217; Hubbert v. McCollum, 6 Ala. Rep. 224.] 


GOLDTHWAITE, J.—This case involves, to some extent, 
the consideration of the same principle, decided in the case of 
Skinner v. Frierson, supra. It is evident, if no privity exists be- 
tween the sheriff, who was the administrator succeeding Auld, 
and Auld himself, in the execution sought to be quashed, then 
there is no reason why this officer, as well as any other, may not 
perform the necessary duties. As observed, in the case cited, 
after the resignation of Auld, he ceased in law, as well as in fact, 
to represent the estate, and the plaintiff’s only object in pursuing 
the suit further against him, was to make him or his sureties per- 
sonally responsible. This could be done through the medium of 
areturn of no property. We fully concede the proposition in- 
sisted on by the defendant, that the judgment obtained against 
him is of no force against a succeeding representative, if obtain- 
ed ata time when he had ceased to represent the estate. To this 
effect is Taylor v. Savage, [2 Howard, 282.] and the same prin- 
ciple is admitted in Elliott v. Eslava. [8 Ala. Rep. 570.] 

In this view it is apparent the sheriffis in no privity with Auld, 
so far as his duties are connected with the execution sought to be 
quashed. 

Judgment quashing the execution reversed. 
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HOUSTON, ADMW’R. v. PREWITT. 


1. The ttransferor of a chose in action, is an incompetent witness for the trans- 
feree, in a suit brought by him for its recovery; and it seems that a release 
would not restore his competency. 

2. A bankrupt who had transferred bills of exchange as collateral security, 
to one of his scheduled creditors, is an incompetent witness for the creditor, 
because the discharge of the debt by the bills, would release the estate of 
the bankrupt from its payment, and increase the surplus. 


Error to the Circuit Court of Mobile. 


Assumpsir by the intestate of plaintiff in crror, as bearer of 
two bills of exchange against the defendant, as drawer and ac- 
ceptor of two bills of exchange, which are in the usual form, ex- 
cept that no person is mentioned in the bills to whom the money 
is payable. The declaration contains two counts in the usual 
form, and also the common counts. 

The plaintiff introduced the bills of exchange, and offered to 
introduce Patrick O'Neil as a witness, he being a certificated 
bankrupt. The defendant objected that he was incompetent, be- 
ing interested in the event of the suit. To show his interest, they 
introduced several depositions, by which it appeared, that the 
bills of exchange were given by the drawers to Patrick O*Neil, 
in settlement of a judgment of O’Neil, against one T. Coopwood, 
the drawer of one of the bills, and that the bills were drawn in this 
peculiar manner at the request of O’Neil. 

To rebut this testimony, the plaintiff introduced other deposi- 
sitions, by which it appeared, that the plaintiff and his intestate 
were the sureties of Patrick O’Neil, had been compelled to pay 
about $5,000 for him, and that these bills were deposited with 
them, and relicd on by them, for their re-imbursement. The 
Court excluded the witness, and the plaintiff excepted. 


Puturrs, for plaintiff in error. ‘The interest which will dis- 
qualify a witness must be certain, not possible, or even probable. 
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[1 Salk. 283; 6 Bing. 390; 3 Term, 27. 18. & R. 36; 3 John. 
256; 2Y. &J.45.] 

The witness was called to diminish, rather than increase the 
assigned estate, and for this purpose was certainly competent. 
[Gren. on Ev. 437.] 

The evidence of O’Neil might have authorized a recovery on 
the common counts, which distinguishes the case from the posi- 
tion it occupied when here before ; although the papers were not 
technically bills of exchange, they should be regarded as an ac- ' 
knowledgment, that the acceptor had the funds of the drawer, 
and would pay it over to the person who should demand the 
same. To show that there might bea recovery on the common 
counts, he cited 12 John. 90; 1 Cranch, 440; 5 Cowen, 75; 5 
N. H. 577; Bayley on Bills, 244. 


CampbeEL.L, contra, contended, that the case was not varied 
since it was last here—the bills stood alone; no evidence of de- 
livery to the plaintifi—no evidence of consideration, to relieve 
them from the infirmity of their condition. He cited 6 Wend. 
644; 13 Mass. 158. 

The testimony shows, that O’Neil was interested. If these 
bills are collected, it will relieve his estate from the payment of 
the debt which they were intended to secure. It would relieve 
his estate from the claims of this creditor, and increase the surplus 
in the hands of the assignee. This point was decided in 7 Ala. 
Rep. 498. 


ORMOND, J.—If the plaintiff, and his intestate, are to be con- 
sidered as scheduled creditors of the witness, then it appears to 
us, the principle of the case of Cromwell & Johnson v. Comegys, 
7 Ala. Rep. 498 would apply to this case, because the payment 
of that debt, which would be the consequence ofa successful pro- 
secution of this suit, would relieve his estate from paying it, and 
thus increase the surplus by that amount, for which purpose he 
would not, on the authority of the case cited, be competent. 

Further, on grounds of public policy, we think he is incompe- 
tent to testify. The consideration upon which these bills were 
made, passed from him to the drawers, and it also appears the 
bills were delivered to him; he cannot therefore be permitted, by 
his own testimony, to maintain an action brought upon them, in 
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the name of another. ‘To tolerate this, would be to introduce 
the evils of champerty and maintenance. In the case of Bell v. 
Smith, 5 Barn. & Cress. 188, which is very similar to this, in its 
facts, and entirely analagous in principle, the Court held, that the 
witness, though not the nominal, was the real plaintiff in the ac- 
tion; and Bayley, Justice, added, « But I think, that Armet (the 
witness) was incompetent upon higher grounds. The action was 
brought at the instance of Armet, and three others ; it was then 
found they had not suflicient evidence to support it, and machine- 
ry was resorted to, calculated to introduce all the evils of cham- 
perty, and maintenance. T‘irst, Armet, without consideration re- 
leased all his interest to the nominal plaintiffs in the suit ; that 
was not considered suflicient, and then, in consideration of ten 
shillings, all the parties joined in a conveyance to Lackland and 
Robertson. It is diflicult to put a stronger case of maintenance 
or champerty.” 

In the case at bar, the bills of exchange must be considered as 
transferred to the plaintiffs, by the witness, the consideration up- 
on which the bills were drawn having passed from him, to the 
drawers, and the bills having been delivered tohim. It is then, 
the naked case of the transferror of achose in action, introduced 
as a witness to establish the debt. It is perfectly clear, this can- 
not be tolerated, nor, as shown by the case cited, would a release 
from the transferee restore his competency. In any view we 
have been able to take of this case, the decision of the Court be- 
low was correct, and its judgment is therefore affirmed, 





MABRY, GILLER & WALKER v. HERNDON. 


1. There is no inhibition in the bankrupt act of 1841, or in the relation which 
the State and Federal Governments bear to each other, or in the grants or 
restraints of power conferred upon them respectively, which deny to the 
State Courts the right to entertain an inquiry into the validity of a dis- 
charge and certificate upon an allegation duly interposed, that the bank- 
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rupt did not render a full and complete inventory of his “ property, rights 
of property, and rights and credits,” but fraudulently concealed the same. 
2. Quere? May not the discharge and certificate of a bankrupt be impeached 
for fraud by one not a party to the proceedings in bankruptcy, according 
to the principles of the common law, without reference to the provisions of 
the act, and in such case is it not sufficient for the pleadings to state in 
what the fraud consists, without giving the formal notice which the act 





seems to contemplate. 

3. Semble; A plea which merely alledges that the debt sought to be recovered 
is of a fiduciary character, is bad ; because it states a legal conclusion, in- 
stead of disclosing the facts, that the Court may determine whether the 
debt is founded upon a trust, such as is excepted from the operation of the 
bankrupt act. 

4. It is notan available objection on error, that notice of an intention to im- 
peach a bankrupt’s discharge and certificate, was not given until after the 
commencement of the term of the Court when the cause was triable; the 
act of Congress does not prescribe the time when the notice must be given, 
and if too short to allow the necessary preparation to be made for trial, a 
continuance should be asked. 

5. Where a defendant in execution sets up his discharge and certificate asa 
bankrupt, by a petition, upon which a supersedeas is awarded, it is competent 
for the plaintiff to impeach the same for any of the causes provided by the 
act of Congress of 1841, and make up an issue to try the facts. 


Writ of error to the Circuit Court of Benton. 


Tue defendant in error presented his petition to a Judge in va- 
cation, setting forth that a writ of fiert facias, (which he particu- 
larly described.) had been issued against his estate, upon a judg- 
ment recovered by the plaintiff in error, in October, 1842; that 
in November, 1843, he was regularly declared a bankrupt, by 
the District Court of the United States for the Northern District 
of Alabama, and thereby fully discharged from all the debts he 
owed previous to the 9th January, preceding, the day when he 
instituted proceedings in bankruptcy. Thereupon he pray.d 
that the fieri facias in question might be superseded, until the 
term of the Circuit Court of Benton next thereafter to be holden ; 
that then the same might be quashed, and the levy discharged. 
The supersedeas was accordingly granted. 

The plaintiffs in execution gave netice in writing to the dc- 
fendant, that they would impeach his certificate of final discharge 
in bankruptcy, for fraudulent concealment in failing to render a 
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full and complete inventory of his « property, rights of property, 
and rights and credits,” pursuant to the bankrupt act of Con- 
gress, passed in 1841 ; setting out particularly the property, &c. 
omitted to be discovered to the District Court and submitted to 
its action. 

The plaintiffs in execution interposed several pleas, alledging 
that although the defendant was the owner of the property, &c. 
described in the notice, previous to, and at the time when he filed 
his petition in bankruptcy, yet he fraudulently concealed the same, 
&c. Further, that the debt, the collection of which is sought to 
be enforced by the fieri facias, was a « fiduciary debt,” and con- 
tracted by the defendant ina « fiduciary capacity.” 

The defendant moved the Court to strike out the pleas that 
had been filed to his petition to the supersedeas; which motion 
was granted, the pleas stricken out, and a judgment rendered 
quashing the execution at the plaintiff’s costs. 


T. A. Wacker, G. W. Gayue, and J. W. Pryor, for the 
plaintiffs in error. The certificate in bankruptcy is the evidence 
that the decree recited has been rendered by a Court of limited 
or special jurisdiction; and by the common law, every judgment, 
sentence, or decree, of a Court of general, or limited, or exclu- 
sive or concurrent jurisdiction, may be impeached for fraud, in 
any Court where it is attempted to be set up, by all who are in- 
jured by the fraud, and who are not parties to the judgment, &c. 
Whether parties to the judgment are not bound by it, so long as it 
stands, and can only avoid it by some direct proceeding, it is not 
necessary to inquire; for the plaintiffs were not parties to the pro- 
ceedings in bankruptey—not having proved their claims, &c. 

It must be assumed, that the pleas interposed to the petition 
for the supersedeas are true ; that they state such a case as avoids 
the certificate for fraud, cannot be questioned. See Bankrupt 
Act of 1841, §§ 4, 5. 

The bankrupt law does not expressly, nor by implicatien, de- 
prive the State Courts of their common law right,of examining an 
allegationof fraud against adecree under which a certificate issues ; 
and there is nothing in the character of such a decree to exempt 
it from the ordinary objections to which other judgments are sub- 
ject. No rule of policy would be opposed, nor would the har- 
mony of conflicting jurisdictions be disturbed by the exercise of 
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such a power by the State Courts ; and it cannot be taken away 
by strained construction and remote inferences. 

If the decree may be attacked for fraud in the bankrupt Court, 
every creditor who was not a party, or if a party, has discover- 
ed fraud since the decree was rendered, must be allowed to in- 
stitute his separate proceeding, for the purpose of testing its va- 
lidity. And thus there would be quite asmuch expense and vexa- 
tious ‘litigation, as if the right of contesting it when attempted to 
be set up, were conceded to all Courts, both State and Federal. 

There can be no doubt but the State Courts can decide ques- 
tions arising under the United States laws. [Judiciary Act of 
1789, § 25, 2 vol. U. S. Laws, 65.] The fourth section of the 
bankrupt law of 1841, impliedly confers the jurisdiction, and the 
sixth section does not take it away. Suppose both parties, viz: 
the bankrupt and his creditor reside in the State, the latter can 
institute no proceeding in the Federal Courts against the former; 
so that ifthe validity of the certificate could not be tried in the 
State Courts, it could not be impeached. Besides, the State tri- 
bunals have jurisdiction over the person and property of its citi- 
zens, and it is not competent for Congress to forbid or interrupt 
its exercise. 

The fifteenth section of the first article of the constitution of 
Alabama, and the eighteenth section of the same, guaranty to the 
citizen a remedy for every grievance, and secure to the creditor 
the right to arrest a debtor where there is strong presumption of 
Sued This being the case, the right to sue ond exhaust the re- 
medies afforded by the State Courts cannot be taken away, al- 
though the Supreme Court of the United States may have the 
ultimate jurisdiction, if the subordinate tribunals decide against 
the validity of the proceeding under the act of Congress. In the 
matter of Comstock, 5 Law Rep. 163; 2 Bibb’s Rep. 204, 

The argument, that the defendant should be sued on the judg- 
ment against him, that he might plead his discharge, and thus test 
the question of fraud vel non, cannot be supported. Graham v. 
Pierson, 6 Hill’s Rep. (N. Y.) 147, does not discuss the ques- 
tion, and, as an authority, is worth nothing. If such a suit were 
brought, it would be a waiver of the lien of the judgment and ex- 
ecution thereon (if any,) which the creditor should not be con- 
strained to make. See Bankrupt Act, last proviso to 2d section, 
and Kittredge v. Emerson, 7 Law. Rep. 317. 
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McDougald v. Reid and Talbot, 5 Ala. Rep. 810, is unlike the 
present. ‘I'he judgment there was subsequent to the institution 
of the proceeding in bankruptcy, though previous to the certifi- 
cate of discharge; the petition related back to the filing of the pe- 
tition, and prevented the lien of the judgment from attaching. 
Under our statute, the judgment creditor acquires rights which 
no Court can take away. [Clay’s Dig. 199,§ 1.}] The bankrupt 
must avail himself of his certificate by petition for a supersedeas, 
or suit in Chancery ; and in either form of proceeding, an issue 
may be framed to try whether the certificate was obtained by 
fraud. 

Fiduciary debts are excepted from the operation of the bank- 
rupt law, and the plea alledging that fact was a sufficient answer 
to the petition for a supersedeas. In the matter of Horace Lord, 
5 Law. Rep. 258; In the matter of George Brown, 5 Law. Rep. 
121, 258; In the matter of Tebbetts, 4 Law Rep. 259 ; sce also 
5 Law. Rep 258; 2 How. Rep. (U.S) 202; 5 Hill’s (N. Y.) 
Rep. 327. 








A. F. Hoprxrins and W. P. Cuitron, for the defendant in error. 
The decree in bankruptcy is in itself a discharge of the bankrupt 
from his debts, whether they are reduced to judgment or not; and 
if a judgment has been rendered, no execution can issue thereon ; 
if it does issue, itis a mere nullity. [Bankrupt Act, §4; McDou- 
gal v. Reid & Talbot, 5 Ala. Rep. 810.] The uniform practice 
in such cases is, to direct a perpetual stay of execution on motion. 
[1 Bos. & P. Rep. 426; 1 Cow. Rep. 42; Id. 44; Id. 165; 1 
Caine’s Rep. 249; 4 John. Rep. 191 ; 9 Wend. Rep. 431 ; 6 Hill’s 
Rep. (N. Y.) 247; Id. 250; 9 Johns. 259.) If the creditor in- 
sists that the bankrupt obtained his certificate by fraud, he must 
institute some direct proceeding to try that question. 

It is admitted that debts of a fiduciary character are excepted 
from the operation of the bankrupt law, and that over these the 
District Court had no jurisdiction. But the plea alledging that the 
certificate was void for that cause, was itself a mere nullity ; it 
did riot disclose the facts which showed that such was the charac- 
ter of the debt; it merely affirmed a legal conclusion. A party 
should not be put to his demurrer to such a plea. [See 3 Stew. 
Rep. 172.] But if it was irregular to strike out the plea on mo- 
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tion, the error was repaired by giving leave to plead over, al- 
though the defendant did not avail himself of it. 

The bankrupt act contemplates that the creditor shall become 
the actor in impeaching the certificate, not by issuing an execu- 
tion, but by notice and suit; the mode adopted, (in effect.) makes 
the bankrupt the plaintiff, by his petition for a supersedeas, and 
denies to him the right of availing himself of his certificate, un- 
less he shall enter into bond with surety to indemnify the plain- 
tiffif he is unsuccessful in resisting the execution. If this be the 
regular course of proceeding, the bankrupt law will often fail in 
effecting the purpose intended, and the debtor lose the benefit of 
his discharge. It is no objection to this view, that the judgment 
and execution operate a lien upon the bankrupt’s estate. The 
property of the bankrupt passes to the assignee, who takes it cum 
onere; the law expressly reserves the lien from the operation of 
the decree, and of consequence affords the means for its enforce- 
ment. As to the property on which the lien attached, the judg- 
ment remains in full force, and it may be seized under an exccu- 
tion ; but there is no lien upon after acquired property—as to this, 
the judgment is wholly inoperative. [Ex parte Newall, assignee 
of Brown, 5 Law Rep. 306.] 

There was no sufficient notice that the decree and certificate 
would be impeached for fraud. It was not given until three days 
after the commencement of the term of the Court. 

The State Courts have not jurisdiction to inquire into the fact 
of fraud or wilful concealment by the bankrupt. Ifthe discharge 
is successtully impeached, it is set aside and annulled in toto ; 
whereas, if it was adjudged void by a State tribunal, such deci- 
sion would affect it only in the particular case, while it would 
continue in force as to all other cases. The certificate it is de- 
clared, is a complete discharge of all debts proveable under the 
act. Now suppose a majority of the creditors were to object 
before the District Court, that the bankrupt had made a fraudu- 
lent conveyance, or that he had intentionally concealed a part of 
his property, an issue was made up and determined in favor of 
the latter ; would not the decision conclude all creditors, whether 
before the Court or not, and prevent a collateral impeachment of 
the decree? The subject of bankruptcy is in its nature exclusive, 
and should not depend for the uniformity of its administration, 
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upon the various conflicting adjudications of different jurisdic- 
tions. 

The jurisdiction of the District Court by the 6th section of the 
act, extends not only to creditors who prove their debts, but to 
those whose debts constitute present subsisting claims capable of 
being asserted ; and the District Courts have uniformly inter- 
posed to suspend and control proceedings in the State Courts 
which interfered with the administration of the bankrupt’s estate. 
[See ex parte Winthrop, 5 Law Repo. 19-24; Kittredge v. 
Warren, 5 Law Repo. 77; Christie v. The City Bank of New- 
Orleans, 7 Law Repo. 553.] «The power both as regards the 
enactment of the law, and giving effect to it, belongs to the fede- 
ral government exclusively.” [Ex parte Bellows & Peck, 7 Law 
Repo. 119; 1 Western Law Journal, 15] In the case last cited 
from the seventh Law Reporter, it is said, «If the bankrupt ob- 
tains his discharge, and pleads it as a bar, and the creditor means 
to contest its validity, by replying fraud, or that the debt is not 
otherwise within the discharge, the creditor should apply to the 
District Court for leave to proceed in the cause, and to test the 
validity of the discharge by a trial in the State Court, which is 
granted of course, upon suitable proofs and affidavits.” The 
District Court has plenary chancery powers to be exercised in a 
summary way, and may well award the issue to the law court of 


the State. 


COLLIER, C. J.—The act of 1841, « To establish a uniform 
system of bankruptcy throughout the United States,” invests the 
District Court of cach District with jurisdiction in all matters 
and proceedings in bankruptcy, arising under that or any subse- 
quent enactment upon the same subject; and the District Judge 
may adjourn any point or question arising in such case, into the 
Circuit Court for the District, in his discretion, to be there heard 
and determined. « And the jurisdiction hereby conferred on the 
District Court shall extend to all cases and controversies in bank- 
ruptcy arising between the bankrupt and any creditor or credi- 
tors who shall claim any debt or demand under the bankruptcy ; 
to all cases and controversies between such creditor or creditors 
and the assignee of the estate, whether in office or removed ; to 
all cases and controversies between such assignee and the bank- 
rupt, and to all acts, matters and things to be done under and in 
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virtue of the bankruptcy, until the final distribution and settlement 
of the estate of the bankrupt, and the close of the proceedings in 
bankruptcy.”—[Sec. 6.] | By the eighth section, the Circuit Court 
of the District where the decree of bankruptcy is passed, is au- 
thorized to exercise concurrent jurisdiction with the District 
Court, of all suits at law and in equity which shall be brought by 
any assignee against any person claiming an adverse interest, or 
by such person against such assignee touching any property or 
rights of property of the bankrupt, «transferrable to, or vested 
in such assignee ; and no suit at law, or in equity, shall in any 
case be maintainable by or against such assignee,or by or against 
any person claiming an adverse interest, touching the property 
and rights of property aforesaid, in any Court whatsoever, unless 
the same shall be brought within two years after the declaration 
and decree in bankruptcy, or after the cause of suit shall first 
have accrued.” These are the only provisions of the act that 
confer or inhibit the exercise of jurisdiction, save only the authori- 
ty expressly delegated to compel obedience to all orders and de- 
crees in bankruptcy, “ by process of contempt and other reme- 
dial process,” and «to prescribe suitable rules, regulations and 
forms of procecding in all matters of bankruptcy,” &c., in ad- 
vancement of the purposes for which the law was enacted.— 
(Sec. 6.) 

The act then, does not affirmatively authorize the District or 
Circuit Court to entertain a direct proceeding with the view to an- 
nul the certificate of a bankrupt, and if such a power is inferrible 
by construction, it is certain there are no negative terms employ- 
ed which inhibit any Court from considering the validity of the 
certificate when it is drawn in question by the pleadings. To 
impugn the certificate because of the fraud of the bankrupt in ob- 
taining it, is certainly not a proceeding, case, or controversy in 
bankruptcy, at the suit of the bankrupt; or between himself and 
a creditor claiming a debt or demand under the bankruptcy ; 
or between the assignee and a creditor ; or between the assignee 
and the bankrupt. And with no semblance of reason can it be 
considered as an “ act, matter, or thing to be done under and in 
virtue of the bankruptcy.” This latter class of cases is limited 
in terms to matters accruing previous to « final distribution and 
settlement of the estate of the bankrupt, and the close of the pro- 
ceedings in bankruptcy.” Without more particularly noticing 
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the purport of the eighth section, it is quite enough to say, that it 
does not embrace the case ofa creditor seeking to enforce by exe- 
cutionthe collection of his judgment againsta certificated bankrupt. 
The fourth section of the act provides that, if a bankrupt 
« shall be guilty of any fraud or wilful concealment of his pro- 
perty or rights of property, or shall have preferred any of his 
creditors, contrary to the provisions of this act, or shall wilfully 
omit or refuse to comply with any orders or directions of such 
Court, or to conform to any other requisites of this act, or shall in 
the proceedings under this act, admit a false or fictitious debt 
against his estate, he shall not be entitled to any such discharge 
or certificate,” &c. Further, a « discharge and certificate, when 
duly granted, shall in all courts of justice be deemed a full and 
complete discharge of all debts, contracts and other engagements 
of such bankrupt, which are proveable under this act, and shall 
be, and may be pleaded as a full and complete bar to all suits 
brought in any Court of judicature whatever, and the same shall 
be conclusive evidence of itself in favor of such bankrupt, unless 
the same shall be impeached for some fraud or wilful conceal- 
ment by him of his property or rights of property, as aforesaid, 
contrary to the provisions of this act, on prior reasonable notice, 
specifying in writing such fraud or pcotguamypell See also, 
Eden on Bankr. 411 ; Owen on Bankr. 222; 5 Law Repo. 821; 
6 Id. 261-272; 2 How. Rep. U. 8. 202.] These several provi- 
sions are so perfectly clear, that it is not necessary to call to our 
assistance any of the rules of construction which judicial deci- 
sions have established for the interpretation of statutes. The for- 
mer declares, if the « bankrupt shall be guilty of any fraud, or 
wilful concealment,” &c., he shall not be entitled to a discharge 
or certificate ; while the latter provides, that a discharge, duly 
granted, shall, in all courts of justice be a complete discharge of 
all debts, &c., proveable under the act, and shall be pleaded as 
a bar to all suits brought, &c., unless the same may be impeach- 
ed for fraud, or wilful concealment, &c. Thus we see, that al- 
though the statute contemplated a boon to the debtor, viz: a re- 
lease from indebtedness, it exacted, on his part, perfect integrity, 
in yielding up every thing that was liable_to his debts. If this 
was not done, but something was wilfully withheld, to which 
the creditors were entitled, the fact of concealment is denounced 
as a fraud, »nd upon its being made known, the Court was re- 
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quired to refuse its sanction to the bankrupt’s discharge. And 
if the proceedings are formally consummated by a final decree, 
and a certificate consequent thercon, it is competent for any court 
of judicature, upon the fraud being established, to treat the cer- 
tificate as a nullity. What other conclusion could be attained ? 
The terms of that part of the act, we are now considering, are ex- 
ceedingly comprehensive. It makes the discharge and certifi- 
cate a complete discharge of all debts which were proveable 
against the bankrupt, unless the same shall be impeached, &c. 
The restraint upon the effect of the discharge and certificate, 
when superinduced by fraud, must be regarded as the antithesis 
of the influence accorded to them when duly granted, and is quite 
as potent as if the exception had been followed by an affirmative 
declaration of their invalidity when successfully impeached. This 
we think cannot be seriously questioned, nor do we understand 
that it has heen attempted in the argument at the bar. 

We cannot understand by the terms «all courts of justice,” 
and “any court of judicature whatever,” that none other than the 
federal courts are competent to entertain an objection to the va- 
lidity of the discharge and certificate of a bankrupt. In employ- 
ing words of most extensive application and import, upon an oc- 
casion when every thing said, was, or at least should have been 
well considered, it cannot be intended that Congress designed to 
convey a meaning much more limited than is expressed. The 
fair and natural inference is, that as the discharge and certificate, 
when duly granted, were effectual in all judicial tribunals, in 
which they should be drawn in question, so they should be in- 
valid in every Court in which the bankrupt was sued, and relied 
on them as a bar, if impeachable for any one of the causes for 
which they are declared to be inoperative. If competent for 
Congress to have withheld from the State Courts the rights to ex- 
amine the validity of abankrupt’s discharge for extrinsic objections, 
itis enough to say that this has not only not been done, but, that 
the power has been conferred in terms of unequivocal significa- 
tion. Whether the exercise of such a jurisdiction is incompatible 
with the structure of the federal government. and the powers ac- 
corded to either of its departments, is an inquiry to which wemay 
devote some consideration before we close this opinion. 

It was insisted that no issue could be made up ina suit brought 
for the recovery of a debt, by which the validity of the bankrupt’s 
108 
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discharge could be controverted ; that in order to nullify it, it 
must be impugned by a direct proceeding, alledging it to be ob- 
noxious to some one of the objections prescribed by the act. This 
argument, we think, is clearly indefensible. It is opposed to Jan- 
guage which is very explicit and free from ambiguity in itself. 
The act, we have seen, expressly authorizes the bankrupt to plead 
his discharge and certificate, and declares that when duly granted, 
shall they be a bar, unless impeached for fraud, or wilful conceal- 
ment, &-c. ‘The mere fact of interposing the plea is not a con- 
clusive bar, but it is allowable for the defendant to reply by way 
of avoidance, any state of facts which show that the bankrupt’s 
discharge isimpeachable. In thus placing in juxta-position the 
declaration as to the effect of the discharge, and allowing it to be 
pleaded and proved, with the denial of its efficacy when impeach- 
ed, we think the reasonable inference is, that in all cases where 
the bankrupt relied on it as a bar, the opposite party may join 
issue upon its validity. 

It was undeniably allowable while the proceedings in bank- 
ruptcy were in fieri, for the creditors of the bankrupt to object 
to his discharge for any one of the causes designated in the fourth 
section of the act, and the Court would direct an issue to be made 
up to try the truth of the objection, if the facts were contro- 
verted. Thesame scction reiterates several of these objections, 
and we have seen, makes the discharge void, when it is impeach- 
ed, and any one of them is made apparent from the proof. How 
can the invalidity be shown where it depends upon extrinsic 
facts, otherwise than by pleadings interposed according to the 
regular forms of proceedings, the introduction of evidence and a 
verdict thereupon? Wecannot doubt that while it was the in- 
tention of the act to accord to the discharge, when « duly grant- 
ed,” all efficacy and virtue, that it has also secured to the adverse 
party the right to impeach it whenever it is set up as a bar to 
the bankrupt’s liability. 

It has been held that an officer arresting has no power to dis- 
charge a bankrupt, upon the mere production of his certificate, 
and that ifhe do so, the Court will not stay proceedings against 
him for an escape. [Sherwood v. Benson, 4 Taunt. Rep. 631.] 
The Court has even refused to decide upon motion the effect of a 
discharge under a foreign bankruptcy. [Quin v. Keefe, 2 H. Bl. 
Rep. 553; Pedder v. McMaster, 8 T. Rep. 609; Philpotts v. 
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Reed, 1 B. & B. Rep. 13; Whittingham v De La Rieu, 2 Chitty’s 
Rep. 53; Earlier v. Languishe, Id. 55; Bampfield v. Anderson, 
5 Moore’s Rep. 331.] So it has been determined that the Court 
will not discharge without giving the party arresting, time to 
show that the certificate was fraudulently obtained ; and any of 
the reasons mentioned in the statute may be given in opposition 
to his discharge : and wherever it is shown that the validity of 
the certificate is to be disputed, the Court will not discharge ina 
summary manner; and it has, when necessary, directed the 
commission to be tried on a feigned issue. [Eden on Bankr. 428, 
and cases cited.]| True, these citations are adjudicated cases up- 
on the English bankrupt statutes, yet in principle they are strict- 
ly applicable to the effect of the certificate, as declared by the 
fourth section of our own act, and serve very satisfactorily to 
show, that it is permissible to impeach it for any of the reasons 
which impair its validity. 

In Kittredge v. Emerson, (a case decided by the Superior 
Court of Judicature of New-Hampshire, in July, 1844,) the effect 
of the proviso of the second section of the bankrupt act of 1841, 
upon a lien acquired by the institution of proceedings in a State 
Court, was elaborately and Jearnedly considered. The Court 
there, speaking of the effect of the proceedings in bankruptcy, 
upon suits pending against the petitioner, remarks, that where 
the Court has jurisdiction of the cause and the parties, the suit 
will not abate because the defendant has * filed a petition in 
bankruptcy, nor by reason of his having obtained a certificate. 
That certificate must be pleaded, that its validity may, in some 
way, be contested. Had the plaintiff in this case replied that the 
certificate was fraudulently obtained, no doubt seems to be ex- 
pressed in La parte Bellows & Peck, that a judgment entered 
upon a verdict finding such an issue in favor of the plaintiffs, 
would be valid and binding upon parties and privies.” [4 vol. 
Am. L. Mag. 236-7; see Thompson v. Hewett, 6 Hill’s Rep. 
254: Sackett v. Andross, 5 Hill’s Rep. 327. ] 

We will now address ourselves to the consideration of the 
question of the power of a State Court, to inquire into the validi- 
ty of the bankrupt’s discharge, or rather, whether there is any- 
thing in the relation which the State and Federal Governments 
bear to each other, which inhibits the Courts of the former from 
the exercise of jurisdiction in such a case. 
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In the eighty-second number of the Federalist, it is said, that 
the only thing that has the semblance of confining causes of fede- 
ral cognizance to the federal courts, is contained in the first sec- 
tion of the third article of the constitution, viz : « The judicial pow- 
er of the United States shall be vested in one Supreme Court, and 
in such inferior courts as the Congress may from time to time or- 
dain and establish.” « This,” says the learned author, «might 
cither be construed to signify, that the Supreme and subordinate 
courts of the Union should alone have the power of deciding 
those causes, to which their authority is to extend, or simply to 
denote that the organs of the National judiciary should be one 
Supreme Court, and as many subordinate courts as Congress 
should think proper to appoint; in other words, that the United 
States should exercise the judicial power with which they are to 
be invested through one Supreme tribunal, and a certain number 
of inferior ones, to be instituted by them. ‘The first excludes, the 
last admits, the concurrent jurisdiction of the State tribunals: and 
as the first would amount to an alienation of State power, by 
implication, the ast appears to me the most defensible construc- 
tion.” 

But the doctrine of concurrent jurisdiction, it was supposed, 
was only clearly applicable to causes of which the State courts 
previously had cognizance. In respect to cases which grow out 
of, and are peculiar to the constitution, it was said not to be equal- 
ly evident. Further, says the author just cited, «I hold, that the 
State courts will be divested of no part of their primitive juris- 
diction, further than may relate toan appeal; and I am even of 
opinion that in every case in which they were not expressly ex- 
cluded by the future acts of the national legislature, they will, of 
course take cognizance of the causes to which those acts may 
give birth. The judiciary power of every government looks 
beyond its own local or municipal laws, and in civil cases lays 
hold ofall subjects of litigation between parties within its juris- 
diction, though the causes of dispute are relative to the laws of 
the most distant parts of the globe. When, in addition to this, 
we consider the State governments and the National government 
as they truly are, in the light of kindred systems, and as parts of 
one whole, the inference scems to be conclusive, that the State 
courts would have a concurrent jurisdiction in all cases arising 
under the laws of the Union, where it was not expressly prohi- 
bited.” 
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In Hunter v. Martin, 1 Wheat. Rep. 304, it was said that the 
2d section of the 3d article of the constitution, enumerated two 
classes of cases of which the courts of the United States are au- 
thorized to exercise jurisdiction. In the first class the expres- 
sion is, that the judicial power shal] extend to all cases; but in the 
subsequent part of the section, the word « all” is dropped, seem- 
ingly by ex industria. « I’rom this difference of phraseology, per- 
haps a difference of constitutional intention may, with propriety, 
be inferred. It is hardly to be presumed that the variation in 
the language could have been accidental. It must have been 
the result of some determinate reason ; and it is not very difficult 
to find a reason to support the apparent change of intention. In 
respect to the first class, it may well have been the "intention of 
the framers of the constitution imperatively to extend the judicial 
power, either in an original or appellate form, to all cases; and in 
the Jatter class to leave it to Congress to qualify the jurisdiction, 
original or appellate, in such manner as public policy might dic- 
tate.” 

Congress may permit the State courts to exercise a concur- 
rent jurisdiction in many cases; but those courts then derive no 
authority from Congress over the subject matter, but are simply 
left the exercise of such jurisdiction as is conferred on them by 
the State constitution and laws. [See Martin v. Hunter, supra; 
Houston v. Moore, 5 Wheat. Rep. 27; 3 Story on Cons. 613 to 
626; 1 Kent’s Com. 370 to 379; The United States v. Dodge, 
14 Johns. Rep. 95; The United States v. Lathrop, 17 Johns. 
Rep. 4; The United States v. Campbell, Hall’s L_ Journal 118 ; 
Sergt. Const Law, 272.] 

In the exercise of the jurisdiction confided to the State courts, 
and those courts of the United States (where the latter have not 
appellate jurisdiction) it is plain, says Mr. Justice Story, that nei- 
ther can have any right to interfere with, or control the opera- 
tions of the other. “It has accordingly been settled, that no 
State court can issue an injunction upon any judgment in a court 
of the United States; the latter having an exclusive authority 
over its own judgments and proceedings. Nor can any State 
court, or State legislature, annul the judgments of the courts of 
the United States, or destroy the rights acquired under them.” 
[3 Story’s Com. on Cons. 624-5; 1 Kent’s Com. Ist ed. 382-7; 
McKim v. Voorhis, 7 Cranch’s Rep. 279.] 
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We have stated the law thus at length in respect to the juris- 
diction of the federal judiciary, showing in what cases those who 
have claimed for it the greatest potency, assert its exclusiveness. 
Instead of denying the right of the State tribunals to declare the 
discharge and certificate of a bankrupt void for any one of the 
reasons prescribed by the statute, the authorities very satisfacto- 
rily establish such a power. 

It is undeniably competent for Congress to declare a decree in 
bankruptcy invalid, when irregularly or unfairly obtained, when- - 
ever and wherever it may be drawn in question; to allow it to 
be impeached for fraud, or other kindred cause ; and upon the al- 
legation being established, to authorize all courts to pronounce it 
invalid: The bankrupt act of 1841 has done this, almost in ¢odi- 
dem verbis. Itis true that it might not be within the legislative 
power of Congress to confer upon State tribunals the jurisdiction 
of cases in bankruptcy from their initiation to their conclusion ; 
but if this be so, a question we need not consider, it by no means 
follows that the State courts should accord to the final decree 
and certificate consequent upon it, a conclusive verity, when 
Congress have declared that it shall be open to impeachment. 
While the proceedings in bankruptcy were in fieri, the case was 
one which grew out of an act of Congress, passed under the 
sanction of the constitution ; but being concluded, the question is, 
whether the certificate can avail the bankrupt so as to bar a reg- 
ular proceeding against him for the recovery of a debt. If the 
State courts have jurisdiction of the case, they must entertain 
the defence ; because the right to do so, instead of being taken 
away, is expressly conceded by the statute, the constitutionality 
of which on this point, cannot be questioned. This can only be 
done soas to administer complete justice by receiving the evi- 
dence to impeach the discharge, upon an issue adapted to that 
purpose. 

There is certainly nothing in the State or federal constitution 
which inhibits our courts from taking cognizance of causes in 
which it becomes necessary to consider the effect of an act of 
Congress ; the more especially where Congress has not asserted 
an exclusive jurisdiction, and the act is invoked by the defendant. 
It is said, in the number of the Federalist from which we have 
already quoted, that the State courts, «in ‘every case in which 
they were not expressly excluded by the future acts of the na- 
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tional legislature, will of course take cognizance of the causes, to 
which those acts may give birth.” This concession is in har- 
mony with all the citations we have made, and goes even beyond 
what the present case requires. It cannot then, be necessary fur- 
ther to amplify the point. 

We have forborne to inquire whether, according to the princi- 
ples of the common law, the discharge of a bankrupt can be im- 
peached for fraud in obtaining it, when pleaded in bar to an ac- 
tion by one who was not a party to the proceeding in bankrupt- 
cy. See however, on Pick. Rep. 53; 4 Scam. Rep. 536; 3 
Cranch’s Rep. 300; 3 Phil. Ev. C. & H.’s notes, 854 to 856, 
898 ; Story’s Conf. a L. 495, 503, and cases cited in notes; 3 
How. Rep. U. 8. 751; 2 Stew. Rep. 151; 1 Kinne’s L. Comp. 
515-6; 5 Id. 117, in both of which the cases upon the point are 
collected. If it is competent, without reference to the provisions 
of the act of 1841, to impeach a certificate for fraud, is it neces- 
sary to pursue the terms of the act, or may not a plea or replica- 
tion, &c, be interposed alledging the inv alidity of the certificate, 
and particularly disclosing in ‘what the fraud consists? The 
ground upon which we have rested the right of the creditor to 
contest the bankrupt’s certificate, seems to us to be so unques- 
tionable, that we are indisposed to inquire whether there is any 
other course of reasoning which leads to the same result ; and 
the manner in which it has been done in this case is in conformi- 
ty to the statute. 

We are inclined to think, that the plea which alledges that the 
debt of the plaintiffin execution, is of a fiduciary character, was 
bad. The objection to the plea is, that it states a legal conclusion 
instead of specially disclosing the facts, that the court might de- 
termine whether the debt sought to be collected by execution, was 
founded upon a trust, such as is excepted from the operation of 
the act. 

It is objected that notice of an intention to impeach the bank- 
rupt’s discharge was not given until the commencement of the 
term of the court to which the supersedeas was returned. With- 
out stopping to inquire whether this be so, we are sure that it fur- 
nished no cause for the refusal to entertain the defence to the pe- 
tition. The act of Congress does not prescribe any time previous 
to the trial within which notice must be given, If the notice 
was not sufficient to allow the petitioner to procure the necessa- 
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ry evidence to sustain his discharge, he should have applied for 
a continuance; which would doubtless have been accorded to 
him. 

In Lockhart, et al. v. McElroy, 4 Ala. Rep. 572, it was deter- 
mined, that an execution will be superseded upon the petition of 
the defendant, ifan unjust or improper use is attempted to be made 
of it, although the execution be authorized by the judgment. This 
being the case, the plaintiff in execution must be permitted to 
controvert any material allegation of extrinsic facts contained in 
the petition. The petitioner, for the purpose of avoiding the effect 
of the judgment, and consequently perpetually superseding the 
execution, set up his discharge and certificate as a bankrupt. 
The act of Congress makes these conclusive, unless their validity 
shall be drawn in question for certain causes which it specifies. 
The defendant, by his petition, pleads his discharge in bar to pro- 
ceedings on the judgment and execution ; the. plaintiff in execution 
gives the notice provided by the act, and impeaches the discharge 
and certificate, by admitting their existence, and affirming their 
invalidity. We can conceive of no objection to this course of pro- 
cedure on the part of the plaintiff—it is in our judgment sustain- 
ed both by the letter and spirit of the act. 

The requisition of a bond with sureties, by a statute of this 
State, as a prerequisite to awarding a supersedeas, cannot in any 
manner affect the right of the plaintiff in execution to impeach 
the petitioner’s discharge, any more than in another case, to show 
that the grounds upon which the supersedeas was awarded could 
not be supported. 

If the dictum of Judge Story, in the matter of Bellows and Peck 
7 Law Rep. 119, is to be understood as affirming that where the 
bankrupt pleads his discharge, the plaintiff cannot controvert its 
validity in a State court, without first obtaining leave of the Dis- 
trict court, we should certainly refuse to recognize it. But we 
are disposed to think, that the learned Judge was speaking in re- 
ference to a case in which the plaintiff in the State tribunal had 
been enjoined from proceeding, by the District court, pending the 
proceedings in bankruptcy. 

The view we have taken of this case embraces all the points 
now necessary to be considered. The result is, that the judg- 
ment is reversed, and the cause remanded. 
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BRADFORD v. BAYLES, ET AL. 


1. Where a party is already before the Court, and the suit is improperly dis- 
missed, a writ of error is the proper remedy. 


Writ of Error to the Circuit Court of Monroe. 


Samvet Braprorp commenced this action, which is trespass, 
under the statute, to try the title to the land described in the plead- 
ings. His death was suggested at the spring term, 1843, and 
Keturah Bradford, his executrix, madea party. ‘The cause was 
continued for several terms, and disposed of at the fall term for 
1845, by this entry : « Death of Samuel Bradford suggested, and 
the Court adjudged that the suit abate.” 

A bill of exceptions was taken by the plaintiff, which explains 
the proceeding then had. 

It was suggested the cause of action did not survive, and there- 
fore, although the executrix was made a party at a former term, 
the cause should be dismissed from the docket. Of this opinion 
was the Court, and so ordered. The plaintiff excepted to this 
ruling, and now assigns it as error. 


I’. S. Biount, for the plaintiff in error, cited State ex rel Na- 
bors, 7 Ala. Rep. 459. 


E. W. Peck, contra, insisted there was no judgment in the 
cause, and therefore the writ of error was premature. The pro- 
per course of practice is mandamus, to reinstate the case. 


GOLDTHWAITE, J.—We think sufficient matter appears 
for us to make out the consideration of the Court upon the fact 
stated. Although this is a very informal entry of judgment, yet 
no one can doubt its legal effect is to abate the suit, and this 
opinion is fully confirmed by the bill of exceptions, which shows 
that such was the intention of the Court. 

Although when a party is dismissed out of Court, there are 
some instances in whicha mandamus may be the proper mode 
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to reinstate himself, as it is where the amount in controversy is too 
small to warrant a writ of error, yet in general he may redress 
himself by writ of error. It will be seen the party had actually 
been admitted to the suit, some terms previous to that at which 
the abatement was ordered. 

The case of State ex rel Nabors, 7 Ala. Rep. 459, is in point, 
to show that the suit could be revived, and we are constrained 
to infer the proper party was made, till the contrary is shown. 

As the Court erred in dismissing the suit, the judgment is re- 
versed and the cause remanded. 


OHIO LIFE INSURANCE AND TRUST COMPANY v. 
LEDYARD; 
AND 


THE BANK OF MOBILE v. SAYRE & LEDYARD. 


1. Under our statutes of registration, actual notice of the existence of a deed, 
is equivalent to the constructive notice afforded by registration. 

2. The design of the statutes requiring registration, was to give notice, that 
creditors, and purchasers, might not be deluded, and defrauded, and as to 
all such, who have not notice in fact, the unregistered deed is void. 

3. The creditors spoken of in the statute, are not creditors at large; buta 
creditor whose debt is liquidated, and a lien given on property by the 
debtor for its payment, is protected by the statute, against prior unregis- 
tered deeds, of which he had no notice. 

4. One who purchases at a sale made by order of the Court of Chancery, fore- 
closing a mortgage, without notice of a prior unregistered deed, is a pur- 
chaser for a valuable consideration, within the meaning of our registry 
acts. 

5. A creditor is entitled to the benefit of all pledges or securities, given to, 

or in the hands ofa surety of the debtor, for his indemnity, and this, whether 

the surety is damnified or not, as it is a trust created for the better secu- 
rity of the debt, and attaches to it. 

G., andS. & C., made a purchase of a piece of land of L., and executed a 

mortgage to secure the purchase money; afterwards, G. executed a deed 


= 
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- of trust, by which he conv vey ed an undivided half of the land, for the pay- 
ment of certain debts, under which a sale was ordered by the Court of 
Chancery, the sale made, and the interest of G. purchased by one ignorant 
of the unregistered mortgage of L—Held, that L. might enforce his mort- 
gage against the residue of the land, for the debt remaining unpaid, and 
that S. & C. must look to G. for their reimbursement. 


Appeal from the Chancery Court of Mobile. 


Tuese causes were heard together, and present the following 
state of facts. 

In 1836, Ledyard sold to Sayre, Converse & Co., and Rufus 
Greene, a lot of land in Mobile, and received a mortgage to se- 
cure the payment of the purchase money, but failed to have it 
recorded. All of the purchase money has been paid, except about 
$2,000. After the forfeiture of the mortgage, Greene conveycd 
his interest to R. G. Gordon, who conveyed to Henry Meyers, 
who conveyed to James West. Converse conveyed his interest 
to Sayre, who conveyed to the Bank of Mobile, an undivided 
half of the lot, to secure debts due in 1839, and from thence to 
1840. This mortgage was made in August, 1837. Ledyard 
filed his bill to foreclose the mortgage. Greene, Meyers, and 
Sayre, have been declared bankrupts, and P. T. Harris is the 
assignee. 

The Bank of Mobile, by its answer, denies all knowledge of 
the existence of the mortgage of Ledyard, and alledges that it re- 
ceived the mortgage as a security for a debt due from Sayre, of 
$53,658 25, and that $26,390 75, is still due, for the payment of 
which the mortgage is an inadequate security. 

A supplemental bill and bill of review was filed by Ledy whit 
ledging that the Ohio Life Ins. and Trust Co., hold one- half of the 
premises described in complainant’s mortgage, and charged that 
it is subordinate to his right. 

The Ohio Life Insurance and Trust Co. in its answer, claims 
to be a purchaser at a sale of the Chancery Court of Mobile, under 
the following state of facts: Rufus Greene in 1837, made a deed 
to Robert G. Gordon, to indemnify Robertson, Beal & Co, upon 
four notes, for the gross amount of upwards of $40,009, upon 
which they were endorsers, two of which had been dishonored, 
and the others were running to maturity: That the notes men- 
tioned in the deed, were then held by C. B. & T. J. Mathews : 
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That neither Mathews, Gordon, or Robertson, Beal & Co. had 
any knowledge of the mortgage of complainant, when the deed 
was executed: That upona bill filed by Mathews, to subject the 
property to the payment of the notes, by the decree of the Court, 
the property was directed to be sold, and was purchased by the 
Company for $18,000, which received the register’s deed there- 
for, on the 5th June, 1843. They deny all knowledge of the 
complainant’s mortgage. Ledyard was not a party to the bill. 
It was admitted that Robertson, Beall & Co., and Greene, be- 
came bankrupts in 1842, and left no property for distribution. 

The Bank of Mobile also filed a bill to foreclose the mortgage 
of Sayre & Converse. 

Evidence was taken, which is sufficiently noticed in the opinion 
of the Court. 7 

The chancellor was of the opinion, that the Bank had notice 
of Ledyard’s mortgage, when it obtained the mortgage of Sayre, 
on the same property, and that the Ohio Life and Trust Compa- 
ny had not established their claim as bona fide purchasers, and 
decreed accordingly in favor of Ledyard. 

These matters are assigned as error by the Bank, and the Life 
and Trust Insurance Company. 


Darean, for the Life and ‘Trust Company.—The allegation of 
the bill, is, that the Company were purchasers with notice of 
complainant’s mortgage. Notice is denied, and it is admitted 
there was none. Upon the bill then, no decree could be had 
against the Company, which is not charged as a voluntecr, or 
purchaser without consideration. 

The purchase under the sale by the master, invested the Com- 
pany with all the rights of a creditor, and the fact that money 
was not paid, but that the Company controlled the decree, is 
wholly unimportant. 

The rule, that a conveyance is void as to creditors, means as 
to those ereditors whose debts have attached on the property 
before notice. [10 Leigh, 497; 1 Pick. 164; 1 Metcalfe, 202 ; 
Ath Halstead, 193.] 


Puiurrs, for the Bank of Mobile, contended—T hat the Chan- 
ecllor erred in his conclusions from the proof in the cause, which 
he insisted did not authorize the inference that the Bank knew of 
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Ledyard’s mortgage, when it obtained the mortgage from Sayre, 
and examined the testimony at some length. 

He further contended, that the « notice” spoken of in the act 
of 1828, was notice by registration, and that no other kind of no- 
tice was suflicient. 

He also argued, that the words without notice, in the statute, 
applied to purchasers only, and not to creditors—that the design 
of the statute was only to assert the rule in equity. [4 Rand. 
208.] That the Bank was a creditor, because it relinquished a 
security for a pre-existing debt, which was tantamount to a new 
credit. [2 Paige, 300; 4 Id. 215.] 

Ledyard’s mortgage was such an instrument,as the act of 1828 
required to be recorded. [4 Ala. 473.] 





CampBELL, contra.—He examined at some length, the testimo- 
ny, and insisted that it warranted the conclusion drawn by the 
chancellor. [7 Porter, 182.] 

He contended that the plaintiffs in error were not creditors ; 
that where one obtains land in.payment of a debt, he is a pur- 
chaser and not a creditor. [2 Leigh, 84.] 

A creditor within the purview of the act, is one who has ob- 
tained a specific lien by action at law upon the property. [10 
Leigh, 499.] 

A mortgage of land given to secure a debt, as is the case here, 
does not fall within any of our statutes of registration, except the 
act of 1823, [Clay’s Dig. 154, § 18,} which contains no provision 
in favor of creditors. ‘The act of the 15th January, 1828, refers 
only to absolute deeds, and the act of the same session passed the 
11th of the same month, only to deeds of trust. The design ofthe 
act was to suppress frauds by embarrassed debtors. Mortgages 
on real estate are the approved securities between solvent per- 
sons. 

A failure to record a deed under the act of 1823, avoids a 
mortgage only as against a purchaser. [2 Stewart, 488; 1] 
Paige, 125; 2 Id. 217; 6 Id.316; 11G.& J. 314. ] 

The Ohio Life and Trust Co., and the Bank, are not purchasers 
within the meaning of the statute, as they took the property in 
payment of debts. The legal title is in Ledyard, and he has 
equal equity, and in the absence of the statute, must prevail. [6 
Ala. 639 ; 20 Johns. 647; 10 N. H. 266; 138 Wend. 605; 3 B, 
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Mon. 636; 11 S. & R. 388; 4 Paige, 215; 5 Id. 644; 6 lb. 310: 
11 Wend. 534; 1 Dev. 103.] 

Mathews had, at no time, an interest superior to that of Led- 
yard ; he was nota party to the deed, though its object was the 
payment of his debt. It was a voluntary conveyance, without 
valuable consideration. Before the decree, he had no right to 
theland. What did he get by thedecree? Ifhe, or Gordon the 
trustee, had not the legal estate, it did not pass by the master’s 
sale ; the purchaser at the sale, took their interest, and no more. 
[1 Ala. 727; 20 Wend. 260.] 

The receipt on the master’s docket, is not the payment of a 
valuable consideration. The security was not given to Mathews; 
he did not contract for it, and Robertson & Beal, to whom it was 
given, were at the time, discharged bankrupts, without any estate 


to distribute. [6 Hill, N. Y.] 











ORMOND, J.—The controversy in this case, arises between 
a mortgagee of land, who failed to record his mortgage, and oth- 
ers claiming the same lands by sebsequent conveyances from the 
mortgagor, without notice of the previous fhortgage. 

The unregistered mortgage was made by Sayre, Converse & 
Co., to Ledyard, in April, 1836, and the mortgage of the same 
parties to the Bank of Mobile, in August, 1837. The President of 
the Bank has been examined asa witness, and admits that the 
Bank, after it obtained the mortgage, and possibly at the time, 
knew there was a previous incumbrance on the property, but 
does not know whether it was the mortgage of Ledyard, or some 
other incumbrance, of which the Bank had notice. Mr. Sayre 
was also examined, and says that he is under the impression, the 
officers of the Bank knew of the mortgage. That they did have 
knowledge of its existence, is, in our judgment, the necessary pre- 
sumption from their subsequent conduct. 

It appears that Mr. Sayre, by the consent of the officers of the 
Bank, applied the rent of the mortgaged premises in discharge 
of Ledyard’s mortgage, from 1838 to 1841, and was only pre- 
vented from extinguishing the incumbrance by this process, by 
the accidental falling down of the warehouse erected on the land, 
which made it necessary to employ the rents in its reconstruc- 
tion. This conduct on the part of the Bank, is a concession of 
the prior right of Ledyard, and is indeed inexplicable on any 
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other hypothesis. It is probable, that the Bank did not know 
that the prior mortgage had not been recorded, as it appears from 
the testimony of Mr. Sanford, its President, that as soon as it was 
ascertained that the mortgage had not. been recorded, the per- 
mission to pay over the rent to Ledyard was withdrawn; but 
that its existence was known by the officers of the Bank, at the 
time the mortgage of Sayre and Converse to the Bank was made, 
is, in our opinion, the necessary inference from the conduct of the 
Bank, taken in connection with the facts proved. 

It isnow contended, that no notice of the existence ofa deed 
required by law to be recorded, is available, but the notice af- 
forded by its registration. We think it perfectly clear, that both 
the acts of 1823, (Clay’s Dig. 154, § 18,) and the act of 1828, 
(Ib. 255, § 5,) under one of which this deed must come, evidently 
contemplate, that actual notice shall be equivalent to the con- 
structive notice afforded by the registration of the deed. The 
language admits of no other interpretation; the whole object 
and design of the statutes being to give notice of the existence of 
the deed. 

We come now to the consideration of the more difficult ques- 
tion, whether the Ohio Life Insurance and Trust Co., are credi- 
tors, or purchasers, for a valuable consideration, it being admitted 
that it had no notice, either actual or constructive, of Ledyard’s 
prior incumbrance. 

Rufus Green, who claimed to be the owner in fee, of an undi- 
vided half of the same lot, covered by the unregistered mortgage 
of Ledyard, executed a conveyance of the same, to R. G. Gordon, 
upon the following trust. Green was the maker of four promis- 
sory notes, two for the sum of $10,600, each due at the date of 
the deed, and two others for $10,900 each, payable eighteen 
months after date, but not then due. Upon these notes, Robert- 
son, Beal & Co. were indorsers, and to indemnify them as in- 
dorsers, the deed was made, and upon the non-payment of the 
notes within seventeen months from the date of the deed, the 
trustee was authorized, and required, to sell a sufficiency of the 
property conveyed by the deed, to pay off and discharge the 
trust. It does not appear from the deed, who were the holders 
of the notes, but by the testimony of Green, it appears that T. C. 
Mathews held them at that time. Green, and Robertson, Beale 
& Co. became bankrupt, and were discharged in 1842, leaving 
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no property to be divided among their creditors. The Messrs, 
Mathews filed a bill in Chancery, to obtain the benefit of the deed 
made by Green, and obtained a decree for the sale of the pro- 
perty. A sale was made under the decree, and in 1843 the land 
was purchased by the Ohio L. I. & T. Co., which sale was af. 
terwards confirmed. 

Jt is now strenuously urged, that the equity of Mathews be. 
fore the decree, and under the deed, was not greater than that of 
Ledyard, who was clothed with the legal title. That under the 
sale made in virtue of the decree, no title passed, which was not 
previously vested in the party against whom the decree was ob- 
tained. ‘I‘hat caveat emptor is the rule at a Master’s sale. 

In the case of Toulmin v® Hamilton, 7 Ala. Rep. 367, which, 
upon this point, is in principle identical with this, we had occa- 
sion to consider this question. It was there, upon great conside- 
ration, held, that when a deed of trust was given to indemnify an 
accommodation acceptor, the holders of the paper might resort to 
the trust property for the payment of the paper when dishonored. 
That is the precise predicament of this case. The deed of trust 
was executed to secure, or indemnify, Robertson, Beale & Co., 
as indorsers of certain notes, which it appears by the testimony 
of Green, had previously been given to T. & C. Mathews. The 
rule as established by that case, is, that the creditor is entitled to 
the benefit of all pledges, or securities given to, or in the hands of 
the surety, for his indemnity, to be applied to the payment of the 
debt. It does not in the slightest degree vary the case, that the 
indorsers have become bankrupt,and haveno estate for distribution. 
Theright of the holderto the bene‘it of this security, does not depend 
upon the liability of the surety to be damnified ; it is because it is a 
trust created for the better security and protection of the debt. 
It therefore attaches to the debt, and those interested in it, may 
affirm the trust, and enforce its performance. [Moses v. Murga- 
troyd, 1 John. C.129.] It is also to be observed, that the right 
to sell vested in the trustee, did not depend upon the fact that the 
indorsers of the notes were compelled to pay upon their indorse- 
_ ment, but the trust was, to sell if the notes were not paid by Green 
the maker, in seventeen months, and to pay and discharge the 
notes. 

It is certainly true, as contended, that upon a sale by the Mas- 
ter, no title is acquired which has not been put in litigation, and 
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adjudicated by the Court, the parties in interest being before it, 
but we do not perceive, how this admitted principle affects this 
question. When this deed of trust was made, Green had the le- 
gal title to an undivided half of the lot ; upon this there was an 
incumbrance in favor of Ledyard, but ofits existence, neither the 
trustee, nor any of the beneficiaries had notice, either actual or 
constructive. It is therefore, as to them, as if it never had _exist- 
ed. In the language of the statute, it is « void,” and being void, 
no right can be derived from it, prejudicial to any right secured 
by the deed of trust, which though posterior in point of time, be- 
ing received in ignorance of the existing unregistered incum- 
brance, is by the statute prior in right. 

It is further urged, that although the payment of the debt to 
Mathews, was the object of the deed, it was a voluntary convey- 
ance, without valuable consideration, within the meaning of the 
statute. 

This objection has, to some extent been anticipated. It may 
be conceded that the “creditors” spoken of in the act of 1828, 
are not creditors at large, for in no just sense can a creditor whose 
debt is liquidated, admitted to be just, and a Jien given by the 
debtor on a particular fund, for its payment, be considered a cre- 
ditor atlarge. He is rather to be considered a purchaser, of 
which the debt forms the consideration. The case of Liggat, et 
al. v. Morgan, 2 Leigh, 841, is a direct authority, that such a 
creditor is to be considered a purchaser, within the meaning of 
the statute of the 13 Elizabeth. Soin Coffin v. Ray, 1 Metcalfe, 
214, it is said, « the attachment of real estate is considered as in 
the nature of a purchase, and the attaching creditor affected with 
notice of a prior conveyance, in the same manner as a purchaser.” 
To the same effect is Priest v. Rice, 1 Pick. 164, and Bryan v. 
Cole, 10 Leigh, 500. The plain and obvious design of our sta- 
tute, in requiring registration, is, to give notic@that creditors, and 
subsequent purchasers may not be deluded or defrauded ; and as 
to all such, who have not notice in fact, the unregistered deed is 
void; any other decision would make the provision in favor of 
creditors utterly fruitless. 

But if we were to consider the prior unregistered incumbrance 
as an equitable lien, and equal in dignity with the lien of a creditor 
subsequently obtained on the same property, certainly the equity of 
the creditor is superior, after he has obtained a decree for the en- 
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forcement of his lien,and hasactually enforced it,by sale. In such a 
case it cannot be doubted, that the purchaser would have, with the 
legal title, the superior equity, as he would be literally a purcha- 
ser for a valuable consideraiion without notice of the prior equity, 
That is this case. The Ohio L. I. & T. Co. purchased at the sale, 
made under the decree. It is true, it does not appear that the 
Messrs. Mathews have received the money, but it does appear 
that the sale was confirmed, and the title has been made to the 
company, and that the costs of the suit have been paid. This is 
in effect, an admission by them, of the payment of the money, as 
on no other hypothesis can the fact of their permitting the sale 
to be confirmed, be explained. Nor is this question put in issue 
by the bill. Itis not alledged that the Life Insurance and Trust 
Co., is not a bona fide purchaser, but that it was a purchaser with 
notice of the prior unregistered deed. The decree in favor of 
the Messrs. Mathews, is not before us; their demand, to satisfy 
which the decree was made, was for upwards of forty thousand 
dollars, and as the maker and indorsers of the notes are all cer- 
tificated bankrupts, without any estate to divide, as is admitted 
upon the record, the sale of this property was their only means of 
reimbursement, if indeed they were not, as is most probable, trus- 
tees merely for the Life I. & T. Co. 

The cases cited by the counsel for the defendant in error, from 
Paige & Wendell, to be found on his brief, are based upon a prin- 
ciple which does not obtain in this State—that the payment, or 
discharge of a pre.existing debt, is not a valuable consideration, 
in the same sense, as paying money, or parting with property 
would be. See also, Coddington v. Bay, 20 Johns. 637, where 
this principle is asserted in reference to negotiable paper. This 
doctrine is controverted in Swift v. Tyson, 16 Peters, 1, where 
this question was elaborately considered, and the New York au- 
thorities denied to be law, and to the same effect is the decision 
of this Court in the Bank of Mobile v. Hale, 6 Ala. Rep. 639. 
The analogy between negotiable paper, and the question here 
discussed, appears to be perfect, and is so considered in the New 
York cases. Upon the whole, we are satisfied, that there is er- 
ror in the decree, so far as it determines that the Ohio Life In- 
surand and Trust Co. were not purchasers for a valuable con- 
sideration. 

The view here taken, renders it unnecessary to determine the 




















JANUARY TERM, 1846. 875 





Ohio Life Ins. Co. v. Ledyard, &c. 


a 





question, whether a mortgage of lands is to be registered under 
the act of 1823, (Clay’s Dig. 154, § 18.) as maintained by the 
counsel for the defendant in error, or under the act of 1828, (Ib. 
255, § 5,) as contended by the counsel for the plaintiff in error, 
as we hold that the Life I. & T. Co. were purchasers for a valu- 
able consideration, and therefore within the saving of both sta- 
tutes. ‘The decree of the Chancellor must be reformed, so as 
to subject the undivided half of the lot claimed by the Bank, 
to the whole amount of Ledyard’s mortgage. The costs of this 
Court to be equally divided between Ledyard and the Bank of 
Mobile. The costs of the Court below to be paid out of the 
fund. Let the cause be remanded for further proceedings. 


ORMOND, J.—A motion has been made for a rehearing in 
this case, and modification of the decree. The ground of our de- 
cision, that the Bank of Mobile had notice of Ledyard’s mort- 
gage, when it obtained the mortgage of Sayre & Converse on a 
portion of the same land, is, that the Bank has not attempted to 
repel the inference arising from their permitting the rent of the 
mortgaged estate to be applied to the payment of Ledyard’s debt. 
That the persons having the management of the Bank, should per- 
mit this appropriation to be made for several years, without in- 
quiry, is on its face incredible. It is then, material to consider, 
that no attempt is made at explanation, that this yearly appropri- 
ation was permitted by mistake. The only rational inference is, 
that the only mistake the Bank was under, was in supposing that 
the mortgage was recorded. 

As to the decree. It is insisted, that Ledyard having lost the 
right to look to the undivided half of the mortgaged estate origi- 
nally owned by Green, he can only subject the residue of the es- 
tate tothe payment of half the debt now remaining due on the 
mortgage. 

By the mortgage to Ledyard, by Sayre & Converse, and 
Green, the former acquired a right to satisfaction of his debt, out 
of all and every part of the land. In what way has this right 
been impaired? The failure on his part to record the mortgage, 
certainly could not have this effect, because he was under no obli- 
gation to record it. This may have been necessary to protect 
him against creditors, and subsequent purchasers without notice, 
but as between the parties to it, it is as valid to all intents and 















876 ALABAMA. 





Mobile Branch Bank v. Hunt, et al. 








purposes, as if recorded. Ifby the omission to put the mortgage 
on record, its lien is lost on a part of the 1and, itis not caused by 
Ledyard, but by the improper conduct of Green, in again encum- 
bering the land, without giving notice of the prior mortgage, and 
if the whole burthen is thrown upon the other half of the land, it 
is not the fault of Ledyard, who has done no act calculated to im- 
pair his rights. 

Ifthen by the conduct of Grcen, the whole burthen is cast upon 
Sayre & Converse, or those representing them, they will have 
the right to call upon Green to reimburse them. This point was 
in effect decided at the present termin the case of Andrews & 
Brothers v. McCoy. 





THE BRANCH OF THE BANK QF THE STATE 
OF ALABAMA AT MOBILE v. HUNT, EL AL. 


1. Where a third person becomes the pnrchaser of the equity of redemption, 
and afterwards pending a bill against the mortgagor for a foreclosnre, ob- 
tains an assignment of the mortgage, he acquires all the title of the mort- 
gagor, with the incumbrance discharged; yet he may (especially if the 
mortgagee does not object,) prosecute the suit in the mortgagee’s name, 
to a decree of foreclosure and sale, for the purpose of more effectually se- 
curing his title. 

2. A report by the Master, of a sale under the decree of the Court of Chan- 
cery, requires the confirmation of the Court, which can only be regularly 
made after notice tothe parties adversely interested, that they may show 
cause against it. 

3. Where a sale is made by the Master, in virtue of a decree, but, under a 
misconception of the wishes and intentions of the parties in interest, the 
sale may be set aside, if it has not been subsequently assented to, or acqui- 
esced in for sueh a longtime as to warrant the inference that it was assent- 
ed to. 

4. The remark of the President of an incorporated Bank, to a Master in Chan- 
cery, who informed him that the sale of certain property in which the cor- 
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poration was interested, ‘had been postponed, that he had acted properly, 
amounts to nothing more than the approbation of what the master had 
done ; but it cannot be inferred that he was informed when the property 
would be again offered ; that he regarded the Master’s communication as a 
notice, or approved a subsequent sale; even conceding that the President, 
in virtue of his generl powers, was authorized to act in the premises. 








Appeal from the Court of Chancery sitting at Mobile. 


The plaintiff in error, who is complainant, by its bill, states that 
William Wallace, on the 26th February, 1836, executed to T. W. 
McCoy and T. M. English, a mortgage of certain real estate, (par- 
ticularly described,) situate in the city of Mobile, to secure to the 
mortgagees one hundred and twenty-three thousand and nine hun- 
dred dollars. Afterwards, the mortgagorconveyed parts of the mort 
gaged property to several individuals, and the mortgagees con- 
firmed the sales, so that the mortgage continued a lien upon the 
residue only, consisting ofa lot in front on the water, on which a 
wharf has been erected and to which pertains water privileges. 

About the Ist of April, 1837, the mortgagor conveyed all his 
interest to the water lot, wharf, and water privileges, by deed to 
John A,Campbell for the purposes therein expressed ; and Camp- 
bell in virtue of the powers vested in him, did on the 28th Decem- 
ber, 1837, convey the same to William Sayre and Wm. P. Con- 
verse. Afterwards, on the 25th April, 1839, the grantees in the 
last deed,conveyed the water lot,&c. to J. W.J. Pritchard, in trust 
for the purpose of securing the complainant the payment of 
forty thousand dollars, due from Sayre & Converse. It is further 
alledged, that on the 23d March, 1842, Pritchard, under the au- 
thority of the trust conferred upon him, conveyed the same pro- 
perty to the complainant, who thereby became solely and exclu- 
sively invested with the equity of redemption in the premises. To 
show all which, the complainant refers to the several deeds and 
conveyances above recited. 

It is further alledged, that in June, 1841, McCoy & English 
filed their bill to foreclose the mortgage executed to them by Wal- 
lace, for the water lot, wharf and water privileges, to which the 
complainant, Sayre, and Converse were defendants. Soon after 
the filing of that bill, the complainants therein, assigned their in- 
terest in the mortgage from Wallace to the present complainant. 
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On the day of April, 1842, a decree of foreclosure and 
sale was rendered on the bill filed by McCoy and English to pay 
the sum ascertained to be due on the mortgage, &c. ; and under 
the authority of that decree, the register did on the first Monday 
in December, 1842, offer for sale the water lot, &c. At that sale, 
Jonathan Hunt became the purchaser for the sum of three thou- 
sand dollars, and received a deed for the property. Afterwards 
Hunt was let into possession under an order of the Court con- 
firming the sale, and still retains the same. 

It is alledged that the lot, &c. in controversy was worth thir- 
ty-five or forty thousand dollars at the time Hunt became the 
purchaser ; that the complainant had no notice of the sale, nor 
was any one then present to protect its interest. In fact it was 
not until after the sale was confirmed that the complainant had 
any notice that it had taken place. Further, the proceedings 
throughout were conducted in the name of English and McCoy, 
the complainant never having instructed the register to sell un- 
der the decree ; but on the contrary, when the register offered 
the premises for sale at a previous day, he was stopped by its 
president, and no authority afterwards given him to sell the 
same. 

The complainant further states, that its interest was known to 
Hunt at the time of his purchase, and that he did not expect to 
get an indefeasible title: that conceiving it had a right to redeem 
under the act of January 1842, it has tendered to Hunt the sum 
of three thousand dollars, with ten per cent. thereon ; offered to 
pay him for all improvements erected by him since he took posses- 
sion, and to pay all the expenses incident to a conveyance from 
him to the complainant. The purchase money paid by Hunt 
has not been withdrawn from the register ; and notwithstanding 
this and all the facts stated, Hunt refuses to convey the premises 
to the complainant. 

Hunt, McCoy, English and Pritchard are made defendants, 
and the bill concludes with a prayer as follows, viz: that the de- 
cree on the bill of English and McCoy against the complainant, 
and Sayre & Converse, the sale made thereunder, and the deed 
of the register to Hunt be set aside and held for nothing, and the 
complainant restored to its rights in the premises: That the water 
lot, &c. be sold, and the proceeds applied to the debts due the 
complainant, secured by the several liens of which it is the pro- 
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prietor ; or that it be permitted to redeem the same upon paying 
such charges as are proper, which they hereby offer to pay. If 
this relief cannot be granted, that then the complainant be per- 
mitted to redeem the premises under the act of January, 1842, 
upon paying Hunt the amount of his purchase money, with ten 
per cent. thereon, and paying for such improvements as have 
been erected by him since he has been in possession. Further, 
that such other reliefas may be proper and equitable, be granted. 

Hunt answered the bill, admitting the mortgage from Wal- 
lace to McCoy and English, the filing of the bill, and the decree 
of foreclosure and sale thereon rendered. Respondent also ad- 
mits that Sayre & Converse had some interest in the property, 
but has no knowledge, information or belief in respect to it; ad- 
mits that @ae complai nant had some interest in the same by the 
assignments of its debtors, but has no other information in respect 
thereto, than what is imparted by the bill. 

Respondent further admits, that he made the purchase of the 
premises in question at a sale made by the register of the Chan- 
cery Court, that he paid the entire amount of the purchase mo- 
ney, and received a deed, under the impression that the sale was 
bona fide, and that he was recciving an unconditional title. He 
is informed and believes that the property was advertised for sale 
by the register at his own motion, and upon its having been of- 
fered, and no agent of the Bank appearing, he then withdrew it: 
afterwards the ‘president of the Bank approved what he had 
done, and directed him to advertise anew ; and at the next sale 
day respondent became the purchaser. 

Ifthe register was not authorized to sell, or in any manner 
violated the instructions of the Bank, the respondent is, and was 
unconscious of it, and that he paid his money under the impres- 
sion that the sale was made in conformity to the wishes of those 
interested in the mortgage. It is prayed that the answer may be 
considered as a demurrer, pursuant to the statute regulating the 
practice in chancery. 

The cause was submitted for hearing on the bill, answer and 
proofs, having been taken for cofessed as to McCoy and Eng- 
lish. The chancellor was of opinion that the complainant had no 
right to redeem under the act of 1842, that, that statute did not, 
by its terms, become operative, until after the decree in favor of 
McCoy and English was rendered ; and consequently could not 
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affect the proceedings directed by it. Further, that the charge 
of negligence and misconduct in the sale, which is the only re- 
maining ground upon which the interference of equity was asked, 
is not sufficient to annul the sale; to authorise such an order, 
there should be some unfair practice, or those interested should 
have been surprised without fault, or negligence on their part. 
After confirmation the sale will not be set aside, unless fraud can 
be imputed to the purchaser, which was unknown to the parties 
interested, when the sale was confirmed. Neither of the grounds 
stated, it was believed, were shown to exist. Thereupon, it was 
ordered and adjudged that the bill be dismissed at the complain- 
ant’s costs. 


E. 8. Darean, with whom was A. Fox, for the@ppellant, 
made the following points. 1. That as Pritchard was not made 
a party to the bill filed by McCoy and English, Hunt should be 
treated as a trustee for the creditors, for whose benefit P. held 
the property in question, or their assignees ; consequently the 
bill in the present case, in the aspect in which it is framed, should 
have been sustained, and relief administered. [1 R. & Mylne’s 
Rep. 741; Story’s Eq. Plead. 171-177 ; 6 Ves. Rep. 573-5; 2 
Johns. Ch. Rep. 238 ; 31d. 459.] 

2. The complainant was entitled to redeem under the act of 
1842, no contract would be impaired by permitting it, and con- 
sequently no provision of the State or Federal Constitution vio- 
lated. [2 Story on Cons. 250; 4Wheat. Rep. 197-200. ] 

3. No one can complain that his rights are affected by a sta- 
tute, unless it operates against him, although in some sense it 
may impair the obligation of a contract. [8 Cow. Rep. 
542-579. ] 

4. Inadequacy of price—the failure of the register, or Hunt 
todiscloseto the complainant what had been done—the retention 
of themoney bythe former, until after confirmation of the sale : the 
manner in which Hunt's agent obtained possession, believing at the 
time he purchased, that he acquired a redeemable estate, should 
induce the Court to set aside the sale. [4 Johns. Ch. Rep. 
122; 9 Johns. Ch. Rep. 679; see also 6 Porter’s Rep. 432; 1 
Cow. Rep. 622.] 

5. True, the title of a purchaser has been sustained, although 
the judgment or decree under which the sale took place was pre- 
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viously satisfied ; but there the sale must be fair and bona fide, 
and for a full and valuable consideration. [6 Porter’s Rep. 432.] 
In the present case, nothing can be claimed from the fairness of 
the purchase, or the fullness of the consideration. [4 Dall. Rep. 
221; Brown’s Rep. (Pa.) 193 ; 3 Ves. jr. Rep. 170; 2 Litt. R. 
118; 3 Cow. Rep. 189-193.] 

6. To the second and third points made, the appellant’s coun- 
sel cited the following authorities. [4 Wheat. Rep. 122; 2 Pet. 
Rep. 413; 3 Id. 290; 8 Id. 88-110; 11 ld. 539, 540; 3 Story’s 
Con. 247; 3 Mason’s Rep. 88; 12 Wheat. Rep. 370; 1 Bald. 
C. C. Rep. 74; 2 How. Rep. 613; 5 Cow. Rep. 542,579 ; 4 
Yerger’s Rep. 10; 5 Id. 220-240 ;] And contended that the o- 
mission to make Pritchard a party to the bill was not cured by 
the conveyance of the title vested in him pendente lite. True, 
the Bank thereby acquired the entire interest in the mortgaged 
property, but this fact could only appear by an amendment of the 
bill. 

7. McCoy and English admit that as it respects themselves, 
their mortgage is satisfied ; Hunt succeeds to their rights with 
the understanding that the title he acquired was subject to the 
redemption law of 1842, and it would be a fraud now to permit 
him to claim more under his contract. Besides this, is it com- 
petent for Hunt, a stranger to the mortgage, to insist that the 
rights of the mortgagee have been impaired? 


J. A. CampsE 1, for the appellee.—There is nothing in the re- 
cord which indicates that the complainant did not desire a sale of 
the property under the decree in favor of McCoy and English. 
That suit, after the complainant purchased the interest in the 
mortgage, was prosecuted for the benefit, and under the direction 
of the complainant. It is apparent from the letter of Fisher, one 
of the counsel of McCoy and English, and the testimony of the 
president of the Branch Bank, that the postponement of the sale 
was known to the Bank and its attornies, and assented to with the 
understanding that the property would be offered again. 

The purchaser at a judicial sale is not required to look beyond 
the decree ; this itself is conclusive of indebtedness, and though 
the fact be otherwise, or the debt has been extinguished since the 
decree, yet the purchaser’s title will not be affected. [2 Sch. & 
111 
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Lef. Rep. 566; 11 Sergt. & R. Rep. 430; 6 Porter’s Rep. 219- 
38; 7 Id. 552; 1 Ala. 356.] 

The fact that the mortgage was assigned before the decree 
was rendered, can make no difference, as no change was made 
in the parties, and the proceedings were consummated in the 
name of the mortgagees. McGehee v. Boren, cited from 6 Por- 
ter, shows that a payment by the debtor will not affect the title 
acquired by a purchaser under the decree. That there are cases 
in which a sale under a judicial decree will be set aside, is not de- 
nied, [See 2 Ala. Rep. 256; 26 Wend. Rep. 143; 10 Paige’s 
Rep. 24.] 

The sale was made in the ordinary mode, upon notice—four 
months afterwards, upon motion of the counsel of the then com- 
plainants, a confirmation is ordered, possession delivered, and a 





- deed executed ; all this, it is conceived, should prevent the Court 


from administering the relief prayed. [5 Porter’s Rep. 547; 7 
Id. 549; 1 Ala. Rep. N.S. 356; 2 Id. 256; 2 Johns. Ch. Rep. 
228, ] 

Inadequacy of price, in the case of a public sale by a judicial 
officer, conducted according to legal forms, is no evidence that 
the purchase was not fairly made. In such case, proof should be 
adduced of fraud or other circumstance affecting its validity. 

There is not the slightest pretence for saying that the defend- 
ant Hunt, or his agent, at the time of his purchase, had notice 
that McCoy and English had parted with their interest in the 
mortgage and debt secured. In fact, there is nothing in the re- 
cord which casts the imputation of mala fides, either directly, or 
by inference, upon Hunt, or the master who executed the decree. 

Even conceding that the master was informed of the interest 
of the Bank in the decree, still he was not bound to give it no- 
tice, and ask whether he should sell as it directed. But if such 
notice was necessary, then we insist that it was given to the pre- 
sident of the corporation, and that its attorney was also advised 
of the day for which the sale was advertised. 

Smith purchased as the agent of Hunt, and for any thing ap- 
pearing to the contrary, he’ was a specialagent. Ifhe supposed 
that he was purchasing a title redeemable under the act of 1842, 
Hunt would not be affected by his opinion. But it seems that 
he had no opinion on the subject. 

The statute took effect in July, 1842, and the decree was ren- 
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dered in April preceding, and the question is, can the statute af- 
fect the decree, or in any manner impair the legal efficacy it pos- 
sessed at the time it was rendered? Is it competent for the Le- 
gislature to modify, even by general legislation, judgments and 
decrees already rendered. Such an enactment would obstruct 
the course of justice, by hindering and delaying its administration. 
The bill of rights is declaratory of common law principles, and 
was intended to maintain the rights of the citizen from the inva- 
sion or interference of the government. [2 B. Monr. Rep. 368.] 

The decree of foreclosure, if the debt is not paid by the ap- 
pointed day, so that a sale takes place, is a divestiture of the mort- 
gagor’s title, and an unconditional conveyance is to be made to 
the purchaser, upon his compliance with the terms of sale. Can 
the Legislature thus change the character of the decree, to the 
prejudice of the mortgagee or his assignee, any more than it can 
impart validity to a fraudulent assignment, or make an absolute 
conveyance conditional? [11 Mass. Rep. 396.] The act in 
question must be limited to sales made under mortgages and 
deeds of trust executed after it went into operation. [1 Ala. Rep. 
N. S. 226; 2 Ala. Rep. 56; 1 How. Rep. U. 8.311; 2 Id. —; 
4 Litt. Rep. 34-64; 12 Wheat. Rep. 313; 7 Monr. Rep. 544- 
587 

It is entirely competent for Hunt to object to the application of 
the statute, for the reason we have already shown, viz: that it 
did not enter into the decree, and it was not competent for the 
Legislature to give it a retrospective operation. 

The failure to make Pritchard a party, isan unavailable objec- 
tion—the rights of the parties to the decree are concluded by it. 
[2 B. Monr. Rep. 436.] 


COLLIER, C. J.—The conveyance from the mortgagor, 
Wallace, to Campbell, from the latter to Sayre & Converse, from 
them to Pritchard, and from him to the complainant, invested the 
Bank with the equity of redemption in the premises in question ; 
and when McCoy and English transferred their interest as mort- 
gagees, the complainant was clothed with all the title that Wal- 
lace previously had. McCoy and English having disposed of 
their lien as incumbrancers, could have had no further induce- 
ment to prosecute the suit they had instituted, than merely to see 
that it was so terminated as not to subject them to costs. Their 
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assignee might, at least, if they did not object, have continued its 
prosecution for the purpose of more effectually securing a title by 
a foreclosure and sale. It is possible that this purpose might 
have been effected, and it is difficult to conceive of any other that 
could have prevented its dismissal. 

We will consider the case upon the hypothesis that in adver- 
tising and selling the property, the register was endeavoring ho- 
nestly to discharge his duty ; for there is nothing in the record 
to warrant the imputation of mala fides. It is unnecessary to in- 
inquire how judicial sales are conducted by a master in chancery 
in England, or whether it is his duty toinform the parties, or their 
solicitors, of the time when the bidding will be opened and closed: 
suffice it to say, that it is, in many respects, essentially different 
from the course of procedure inthis country. [See Bennet’ Pr. 
162 to 167; 2 Smith’s Ch. Prac. 178-9 ; Collier v. Whipple, 13 
Wend. Rep. 233-4, by Maison, Senator ; Collier v. The Bank of 
Newbern, 1 Dev. & Bat. Eq. Rep. 328.] 

According to the practice of the English Chancery, some of 
the reports of a master are complete as soon as they are filed, 
and do not require confirmation by the Court. But there are 
others which involve a question of law, or of fact, upon which the 
Court may be called upon to give a legal decision, and of this de- 
scription, is the report, allowing the highest bidder at a sale under 
a decree, to be the purchaser. This latter class of reports, it is 
said, must be confirmed by orders nisi and absolute, before any 
proceedings can be regularly taken upon them, and until this is 
done, no “ consequential directions upon it,” can be ordered. [2 
Smith’s Ch. Pr, 358 ; Scott v. Livesey, 1 Cond. Eng. Ch. Rep. 
467.] Bennet, in his practice in the master’s office, 167-8, thus 
states the mode of proceeding, viz: « The sale having been com- 
pleted, the purchaser, in case he shall be a willing one, procures 
the report of the master of his having been the purchaser at the 
sale, or the solicitors for the vendor may, if it be delayed by the 
purchaser, obtain this report. When obtained, the party who pro- 
cures it, having had it duly filed at the report office, and an office 
copy thereof taken, may on the next seal after the date of the 
report, move o, petition for an order nisi, to confirm such report: 
copies of this having been served on the clerks in Court of all the 
proper parties in the cause, and no cause shown within the usual 
time, the report of his being the purchaser is confirmed abso- 
lutely.” 
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The act of 1841, *to regulate the practice in the Courts of 
Chancery in this State,” enacts, that “unless exceptions have been 
filed to the report of the Master, the same shall be confirmed by 
the Court, after two days notice.” [Clay’s Dig. 355, § 65.] And 
the fifty-first rule for the regulation of the practice in Chancery, 
provides, that «the rules of the English Court of Chancery, not 
inconsistent with the statutes of this State, and the rules and de- 
cisions of this Court, so far as consistent with the institutions of 
this country, are hereby adopted as rules of practice in Courts of 
Chancery in this State.” [Clay’s Dig. 618.] The rules which 
prescribe the mode of proceeding, in order to confirm the Mas- 
ter’s report ofa sale, are certainly in harmony with our decisions, 
at least so far as they require a notice to be given to the parties 
interested, or their solicitors, and are not opposed by any conside- 
ration of policy. Our rules are silent as to the manner in which 
the order shall be obtained, and if the case is not embraced by 
the act of 1841, recourse must be had to the English practice. 

In the case at bar, there is no pretence that notice was ever 
given, that a confirmation of the sale, and consequent order to let 
the purchaser into possession, would ever be moved for. The 
Register, in his deposition, states that the complainant has never 
received the proceeds of the sale, and that he never gave it any 
information about the sale, either before or after it was confirmed. 
Under this state of facts, the confirmation cannot be sustained— 
notice, or something which the law regards equivalent, is in gen- 
eral an essential pre-requisite to judicial action; and where a 
Court assumes to act without it, its decisions are merely void. 
This being the case, the order of confirmation cannot be allow- 
ed to prejudice the complainant’s rights, but we must consider the 
application to set aside the sale, as if that order had never been 
made. 

The manner of proceeding in order to open the biddings, after 
a sale has been made under a decree of a Court of Equity, either 
by a party to the cause, or a stranger, as well before as after con- 
firmation, is fully pointed out by the elementary writers, upon the 
Chancery practice, and occasionally stated in an adjudged case, 
[2 Smith’s Ch. Prac. 236, et post; Bennet’s Prac. 171, et post; 
2 Har. & Gill’s Rep. 346; 13 Wend. Rep. 224.] But it is unne- 
cessary here to consider how this result is effected ; for the point 
has already been examined by this Court. In Littell v. Zuntz, 2 
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Ala. Rep. 256, we said, “when a stranger is the purchaser at a 
mortgage sale, it will not be set aside for mere inadequacy, no 
matter how gross, unless there be some unfair practice at the sale, 
or unless those interested are surprised without fault or negligence 
on their part.” « But where the mortgagee is the purchaser, and 
the debt secured by the mortgage is not discharged by the sale, 
no reason is perceived why the bidding should not be opened 
once, upon the offer of a reasonable advance on the former sale, 
together with the purchaser’s costs and expenses, which should 
be deposited in Court.” The reason for the distinction between 
the purchase by a stranger, and the mortgagee, may perhaps be 
considered well founded, but as it does not form an element in 
our judgment, in the present case, it need not be here noticed. It 
is however conceded, that « the right to set aside a sale made by 
an order of the Court of Chancery, when a proper case is pre- 
sented, must of necessity be an attribute of that Court,as the same 
power is exercised by a Court of Law, when its process has been 
abused, and the power of a Court of Chancery cannot be in- 
ferior.” 

In the Mobile Cotton Press, &c. v. Moore & Magee, 9 Porter’s 
Rep. 679, we considered at length the right of a Court to inter- 
fere summarily, where a fieri facias issued by its clerk had been 
executed irregularly, &c.; and made these deductions from the 
authorities there reviewed, viz: «1. A party injured by the im- 
proper execution of a fieri facias may obtain redress, on motion 
to the court from which the writ issued. 2. Thata sale of land 
will be set aside where the sheriff is guilty of a mistake, irregu- 
larity, or fraud, to the prejudice of either party, or a third person. 
3. So the misrepresentation or fraud of a purchaser, furnishes 
just ground for invalidating the sale.” Again, we say, “consider- 
ing the case upon the facts, which are not denied by the answers, 
and we think it clearly appears, that the sale was made by the 
sheriff, either under a misapprehension of duty, or else a miscon- 
ception of the arrangement between the parties, which they en- 
deavored to communicate to him. In either view, the result 
would be the same—the sale should be set aside.” 

It was said, in Jackson v. Roberts, 7 Wend. Rep. 83, that «a 
party who may be injured by the mistake of a sheriff, can have 
relief by a summary application to the court under whose autho- 
rity the officer acts, or through the medium of a court of equity.” 
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So in Arnott & Copper v. Nichols, 1 Har. & Johns. Rep. 471, it 
was held that a court possesses an equitable control over its exe- 
cutions, and may, on motion. quash the return of a sheriff. Anda 
sale made en masse of divers lots of ground, situated in the same 
town, but detached from each other, was set aside on motion ; 
the court remarking that such a sale was prima facie void, and he 
who seeks to sustain it, must show its justice and expediency. 
[Nesbit v. Dallam, 7 Gill & Johns. Rep. 512.] In that case it 
was shown that the property did not sell for more than one third of 
its intrinsic value; upon which the court observed, that “such a dis- 
parity between the price and value ofthe propérty sold, furnishes 
intrinsic evidence of the irregularity, impropriety, or unfairness 
ofthe sale; and connected with any of the several omissions of 
duty, or indiscretions of the sheriff, leaves not a shadow of dis- 
cretion. as to vacating this sale.” 

Mere inadequacy of price, it has been held, is not per se a suf- 
ficient cause for setting aside a sale of lands under execution, but 
coupled with other circumstances it may be. [Stockton v. Ow- 
ing, Litt. Sel. Cases, 256; Tripp v. Cook, 26 Wend. Rep. 143.] 
In Knight v. Applegate’s Heirs, 3 Monr. Rep. 388, the clerk 
omitted to notice on the fieri facias, a,credit for about half the 
judgment entered at its foot, and the sheriff raised the entire sum 
by the sale of land, the title of the land it was considered would 
not pass to the purchaser. See also, Collier v. Whipple, 13 Wen. 
Rep. 224; Tripp v. Cook, 26 Wend. Rep. 143. 

In the case at bar, we have seen that the complainant became 
the sole proprietor of the premises in question, so far as the title 
was vested in the mortgagor, or the mortgagees and the assignee, 
who claimed under the latter. This title, for any thing shown to 
the contrary, was complete, and it may, if necessary, be so as- 
sumed. 'The complainant then, may be considered the only par- 
ty in interest to the cause and decree in favor of McCoy & En- 
glish, by which the equity of redemption under the mortgage ex- 
ecuted by Wallace was foreclosed. 

It sufficiently appears, we think, that the sale by the Master 
was made under a misconception of the wishes and intentions of 
the complainant. True, the master was not informed what were 
the intentions of the complainant, yet as there was no other per- 
son who appeared to have an interest in the premises, we can- 
not think that the want of such information forms an objection 
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against the power or propriety of setting aside the sale. We 
think the application of the cpmplainant comes within the princi- 
ples recognized in the Mobile Cotton Press, &c. v. Moore & Ma- 
gee, 9 Porter’s Rep. supra. 

The remark made by the Master to the President of the Bank, 
immediately after the postponement of the sale, when the proper- 
ty was first offered, and the reply of the President, amounts to 
nothing more than a declaration by the latter, when informed of 
the fact, that there could be no objection to what the Master had 
done. It cannot certainly be inferred that the President was 
aware of the time when the premises would be again offered for 
sale, or that he regarded the communication of the Master as 
intended to operate as a notice, or concurred in what he after- 
wards did, 

But if the argument of the defendant’s counsel be defensi- 
ble upon this branch of the case, what consequences result 
from it? Is it competent for the President of a banking corpo- 
ration tc take upon himself the right to control the collection of 
its debts, or direct the sale of its property? [Spyker v. Spence, 
at the last term.] To confer such power, must not a resolution, 
or some other equivalent act of the directory be shown? The 
view we take of the facts, makes it unnecessary to decide this 
point. 

It is perfectly clear that the assent of the complainant to the 
sale by the master, cannot be inferred from any act or omission 
subsequent to that time; for it does not appear that any notice 
was ever given to the complainant, or that it was otherwise in- 
formed that a sale had been made. 

There is no pretence for inferring that complainant was in- 
formed of what had been done, and assented to it; consequently 
it is not necessary to consider within what time proceedings should 
ordinarily be instituted to set aside a sale by the master. From 
what has been said, it results that the decree must be reversed, 
and the cause remanded. 
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SHEFFIELD & Co. v. PARMLEE. 


1. When the charge of the Court assumes that the tranfer of a note is bona 
fide for a full consideration, and the evidence is such as to led to this 
conclusion, if believed by the jury, it is no error. 

Where the defendants remitted a bill, indorsed by them, to a correspon- 
dent house, to whom they were then indebted, with instructions to credit 
them in account, and that house procured the bill to be discounted, and 
credited the remitters with the proceeds, and advised them of the facts; 
these circumstances constitute a sufficient consideration for the indorse- 
ment, to enable the correspondent house to maintain an action on the bill, 
when subsequently paid by them as indorsers, against the remitters. 

3. And a holder to whom this house indorsed the bill, after its maturity, and 
subsequent to its being taken up by them, is not affected by a set off 
then held by the defendants against their correspondents. 


© 


Error to the Circuit Court of Mobile. 


Assumpsir by Parmlee, as indorsee of a bill of exchange, 
drawn by J. C. Dubose, on and accepted by Isaiah Dubose, in 
favor of Goodman, Miller & Co. who indorsed it to Gayle & 
Bower, and they to the defendants, who indorsed it to J. R. St, 
John & Co, and they to the plaintiff. The bill is for the sum of 
$5,300, dated 18th February, 1837, and payable at Charleston, 
ninety days after date. 

At the trial, upon the issues of non-assumpsit, set off, and pay- 
ment, the plaintiff read the bill of exchange, indorsed as described, 
in evidence, as well as evidence of its protest, and notice to the 
defendants. The plaintiff then proved by a witness, who was a 
clerk for J. R. St. John & Co. in 1837, that the business carried 
on by them, was an exchange, or general business, and Sheffield 
& Co. transacted the same kind of business at Mobile. These 
two houses drew on each other as occasion required, in carry- 
ing on their exchange business, neither house charging the other 
any commissions. The account of Sheffield & Co. with St. John 
& Co. during the year 1837 stood as follows: 

112 
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On the Ist January a credit of $20,715 55 
« 1st February, a debit of 16,062 67 
« Ist March, “ 21,293 54 
« Ist April, “ 15,864 64 
« Ist May, “ 3,512 54 
« Ist July, “ 3,292 54 


And this last item yet continues open. 

The bill of exchange in suit was remitted by Sheffield & Co. 
in a letter dated 7th February, post marked 22d February, 1837, 
addressed to St. John & Co. at Augusta, Georgia, with instruc- 
tions to credit them in account. The bill was offered by St. John 
& Co. for discount, to the Georgia Rail Road and Banking Co, 
who discounted it, and the witness carried the proceeds to the 
credit of Sheffield & Co’s account. After the protest of the bill, 
for non-payment, and its return to the Banking Company, seve- 
ral demands were made of St. John & Co. for payment, but they 
could not take it up without making greater sacrifices than they 
felt disposed to submit to, and the Banking Company threatened 
a suit against Sheffield & Co. St. John & Co. supposing the 
drawer and acceptor to be responsible men, and to avoid being 
sued themselves, and to prevent the Banking Company from go- 
ing on Sheffield & Co. induced the agent of the plaintiff to take it 
up. It was supposed, at the time, that Parmlee would have all 
the names upon the paper bound to him for the payment of it, 
and it was then considered, that he took it out of bank for the 
honor of all the parties. This was the understanding of the wit- 
ness at the time, and it was then believed the acceptor would pay 
it without a suit. The witness was positive that the confidence 
of St. John & Co. in the ability of the acceptor, induced them to 
get Parmlee to take it out of bank, and also, that they then did 
not anticipate that any of the other parties would have to be pro- 
ceeded against. The draft never came to the possession of St. 
John & Co. after they passed it to the bank. 

The defendant put in evidence the deposition of the cashier of 
the Georgia Rail Road and Banking Company, in which it is sta- 
ted, the bill was discounted by that bank and sent to Charleston 
for collection. On the 22d September, 1837, it was taken up by 
D. W. St. John, one of the firm of St. John & Co. On the 14th 
September, 1637, the bank, by letter, informed Sheffield & Co. it 
would be constrained to institute a suit, if satisfactory arrange- 
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ments were not made. In answer to this, under date of 25th Sep- 
tember, Sheffield & Co. expressed their intention to call on the 
other parties to see what could be done, and to communicate 
the result. Sheffield had previously, on the 25th of April, in a 
letter, signed by him individually, informed the bank of the con- 
templated suspension upon all drafts purchased for St. John & 
Co. of New York, New Orleans, Savannah and Charleston, and 
expressed his intention to endeavor to procure additional security 
from the drawers and indorsers of such bills. 

They also put in the deposilion of J. R. St. John, one of the 
firm of J.R. St. John & Co., who stated the firm of St. John & 
Co. to consist of himself and D. W. St. John. They did busi- 
ness as brokers, and had offices in New York and Augusta, Ga. 
as well as elsewhere. The office in Augusta was kept by D. 
W. St. John, and that at New York by the witness. St. John 
& Co. at the maturity of the bill in suit, were indebted to Shef- 
field & Co. in a sum greater than the amount of the bill, and have 
been ever since until the discharge of the witness under the bank- 
rupt law. D. W. St. John died in August, 1838. St. John & 
Co. had no right to claim payment of the bill sued on from the 
defendants, for the reason that they were creditors of the firm to 
a larger sum; and in no event had St. John & Co. a claim on 
Sheffield & Co. for the payment of more than half of the bill, as 
it was bought on joint account. 

In answer to cross interrogatories this witness states, the hou- 
ses of St. John & Co. and Sheffield & Co. were not connected 
in any transactions, except-in doing a joint account business in 
bills of exchange, notes, &c., between the house of St. John & 
Co. in New York, and Sheffield & Co. at Mobile; but the busi- 
ness which was done between Sheffield & Co. and the offices of 
St. John & Co. in places other than New York was not done on 
joint account. Sheffield & Co. however, would sometimes trans- 
mit funds intended for the house of St. John & Co. New York, 
through their other offices. They were interested in each others 
transactions so far, that any profits that might arise upon the 
joint account transactions, were to be equally divided, as*well as 
the losses, between the two houses. The houses were not, in 
point of fact, partners, nor mutually interested in each other’s 
gains or losses, any farther than as before stated. The witness 
was unable to state upon what consideration the bill was remit- 
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ed by Sheffield & Co., to the office of St. John & Co. at Augus- 
ta, or what was the state of accounts with that office at the time. 
Much other testimony was given by this witness, as from _infor- 
mation and belief, but this was all stricken out and excluded by 
the court. 

On this state of proof the court charged the jury, that if the de- 
fendants remitted the bill to the house of St. John & Co. at Au- 
gusta, as agents for collection, and they put the bill in bank, and 
after it became due, took it out of bank, the plaintiff could not re- 
cover, but if the defendants remitted the bill to St. John & Co. 
their names being indorsed on the back, and St. John g- Co. in- 
dorsed their names on it to the bank, raised money on it, and af- 
ter it was due paid it out of their own funds, and then transferred 
it to the plaintiff, after it became due, then the plaintiff could re- 
cover, notwithstanding St. John g Co. were indebted to the de- 
fendants in a larger qmount, growing out of separate transac- 
tions. 

The defendants prayed the court to instruct the jury, that if 
St. John g Co. were indebted to them in a larger amount than 
the bill, at the time of the transfer to the plaintiff, then the plain- 
tiff could not recover. This was refused, and the defendants 
excepted, both to the charge given and the refusal to charge as 
asked. It is assigned that the court erred in both particulars. 





Darean, for the plaintiff in error, insisted— 

1. That the charge given, relieved the jury from weighing the 
evidence, and deciding the conflict between the witnesses. In 
fact, the charge is based upon the supposition, that if the facts 
stated by the defendants’ witnesses are true, the plaintiff is yet en- 
titled to recover. 

2. Assuming the evidence for the defendant to be true, the 
plaintiff is not entitled to recover, because every indorsement of 
a bill is a distinct contract, and when a bill is transferred after its 
dishonor, the holder takes itin the same plight and condition as 
his immediate indorser held it. If his immediate indorser can 
maintain no action, the indorsement imparts no right to the in- 
dorsee. [12 John. 159.] St. John 4 Co. have paid nothing to 
Sheffield 4- Co. for their indorsement. The bill was discounted 
by the bank, St. John g- Co. received the proceeds, and after- 
wards took up the bill. thus standing in relation to Sheffield ¢- 
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Co. precisely as they stood before; during the whole time they 
were debtors of Sheffield & Co. 

3. Sheffield & Co. having received nothing for their indorse- 
ment, it is without consideration, and this is a sufficient defence 
against a holder, who acquires his title after maturity. If the 
entry of a credit to Sheffield & Co. is considered a consideration 
sufficient to enable St. John & Co. to maintain an action, then 
under the proof as to the state of accounts, the law will deem the 
indorsement paid as soon as the bill was taken up by St. John 
§ Co. [Chitty on Bills, 436, 8 ed. and notes. ] 

4. The payment of a bill by the drawer, after its maturity is a 
discharge of a mere accommodation acceptor. [Story on Bills, 
422, § 99.] Now are not Sheffield 4-Co. as between them and 
St. John g- Co. entitled to be considered as mere accommodation 
indorsers? 

5. The debt due from St.-John g Co. to the defendants is a 
good set off, and is not avoided by the transfer of the bill to the 
plaintiff’ [Bridges v. Johnson, 5 Wend. 343; 5 Pick. 312; Ran- 
ger v. Cary, 1 Metc. 369; 4 Green, 92.] If under these decis- 
ions, the case of Robinson v. Breedlove, 7 Porter, 541, is to con- 
trol, then the distinction stated in McDuffie v. Darne, 11 N. H. 
244, that it is incumbent on the holder to show that he gave va- 
lue for the bill, must obtain. Here there is no such proof, and 
therefore the defendants were entitled to a verdict. [Woodhall 
v. Holmes, 10 John. 231; Wardell v. Howell, 9 Wend. 170.} 


CAMPBELL, contra, argued, that the precise question involved 
here, was determined in Robinson v. Breedlove, 7 Poter, 541. 

The rule declared in that case, is conceded on all sides, to be 
that of the English courts. [Chitty on Bills, 220; 43 En. Com. 
L. 61. 

The weight of authority in the American courts is to the same 
effect. [6 N. H.470; 11 Verm. 70; 6 Cowen, 693; 10 N. H. 
366 ; 10 Conn. 30, 55; 2 Bailey, 298; 1 HillS. Car, 1; Bank v. 
Hann, 3 Harrison, N. J. 223.] . 

The case cited from 5 Pick. 312, ison the construction of the 
Massachusetts statute of set off, and so considered in 1 Metc. 
369. Our statutes have received constructions in Stocking v. 
Toulmin, 3 S. § P. 35, and Kennedy v. Manship, 1 Ala. Rep. 
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43, in both of which cases it was held, that the statute gives no 
right to set off a demand against an intermediate indorser. 

As to the bona fides of the consideration paid by the plaintiff for 
the bill, no charge was asked, therefore it is immaterial to con- 
sider whether the law is correctly held in the case cited from 11 
N. H. 244. The evidence of one of the witnesses was, that the 
plaintiff took the note out of bank, and of the other, that St. John 
took it out, but there was no dispute before the jury, that the 
plaintiff took it cither from St. John or the bank for a valuable 
consideration. The charge assumes that it was transferred to 
the plaintiff, and if the question at issue was its bona fides, a spe- 
cific charge in explanation should have been requested. The 
rule of this decision is questionable, as will be seen from Bank v. 
Hann, 3 Harrison, N. J. 223. 





GOLDTHWAITE, J.—1. It is-our uniform course to con- 
strue the charge of a court in connection with the evidence be- 
fore it, and the questions raised. In the court below there was 
a discrepancy in the testimony of two of the witnesses, with re- 
spect to the person by whom the bill was taken from the bank ; 
one of them asserting it was taken up by the plaintiff, at the so- 
licitation of St. John §- Co. and the other stating the same act as 
performed by a member of that firm. It is not easy to perceive 
what difference there could be in the result, whether the plaintiff 
furnished St. John & Co. with the money, for them to take up 
the bill, or whether he took it up with his own money at their so- 
licitation, if he was to hold the bill for his security, as the condi- 
tion of his advancing the money. However this may be, it is. 
evident the instructions to the jury were givenin view of these 
different statements ; and although the charge assumes a broader 
ground than is covered by the evidence, yet that is no reason for 
reversal, if, as given, it is free from legal objection. It assumes, 
that if the bill was paid by St. John g Co. with their own funds, 
and afterwards transferred to the plaintiff, he was entitled to re- 
cover upon the legal effect of the evidence before the jury. If 
the question as to the consideration and bona fides of the transfer 
of the bill to the plaintiff, had been expressly raised before the ju- 
ry, the testimony before them, if believed, was certainly sufficient 
to warrant the conclusion, that the full sum was paid by the plain- 
tiff. One of the witnesses states the circumstances under which 
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the plaintiff became the holder of the bill. St. John g- Co. were 
unable to take it up, without making greater sacriffices than they 
were willing to do ; but induced the plaintiff to take it up for them. 
The inference that he paid or lent them the money, is entirely le- 
gitimate ; the more especially, as a single question to the witness, 
if the matter was otherwise, would have removed the difficulty, 
or elicited the necessary explanation. 

If the charge had been asked directly upon the effect of this ev- 
idence, the case would then be within the influence of the rule 
laid down in Carson v. The State Bank, 4 Ala. Rep. 151, and 
Dearing v. Smith, Ib. 431. Many more cases to the same effect 
might be cited if necessary, but these, as settling the rule in this 
court, are quite sufficient. This conclusion relieves us from any 
further examination of the position, that no consideration for the 
transfer is shown by the evidence; but it is proper to add to what 
has already been said, that we do not decide the question, how 
far a defence of this nature could be insisted on without a spe- 
cial plea, asserting the transfer to be colorable, and insisting on 
the set off against the indorser. 

2. The questions before us are thus narrowed to the considera- 
tion passing to Sheffield §-Co. for their indorsement of the bill ; 
and the set off insisted upon by them against St. John g Co. As 
to the first, it is asserted that no consideration passed, and the 
proposition is advanced, that when a bill is transferred after its 
maturity, the holder can maintain no action upon it, when his im- 
mediate indorser cannot maintain one. _ If this proposition is un- 
derstood as confined to the original validity of the bill, or of the 
indorsement, independent of any defence arising out of other 
transactions, it is unnecessary to controvert it ; because we think 
that is not the condition of this case. The bill, indorsed by Shef- 
field g- Co., then debtors to the house in Augusta, was transmit- 
ted to St. John & Co. with instructions to credit them in account. 
This firm indorsed the bill, procured it to be discounted, placed 
the proceeds to the credit of Sheffield & Co. and advised them of 
the facts. Here the money went directly to the use of Sheffield 
& Co. and there seems to us no grounds whatever for the pre- 
tence that the indorsement was without consideration. If St. 
John & Co. were now suing on it, and these facts were shown, 
could their right to recover be gainsayed, independent of the 
set off? 
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3. The other, however, is the material question, and it seems to 
be concluded by other decisions of this court. It will be remem- 
bered that we have two distinct classes of paper, the one negoti- 
able, or rather assignable merely, by virtue ofour statutes; and 
the other negotiable at the common law. Independent of our 
general statute allowing sets off of mutual debts, that which ren- 
ders promissory notes assignable, provides that the defendant shall 
be allowed the benefit of all payments, discounts, and sets off pos- 
sessed against the same, previous to notice of the assignment. 
In Stocking v. Toulmin, 3 S. & P. 35, this statute was held not 
to let in the right of set off against an intermediate holder of a 
note, whether he derived his title by assignment or otherwise; 
and the evils supposed likely to arise out of a different construc- 
tion are fully considered. In Robinson v. Breedlove, 7 Porter, 
543, a similar question arose, but in relation to a note payable to 
bearer, which previous decisions had held to be negotiable with- 
out the aid of the statute. We then conformed to what seems to 
be the unquestioned rule of the English courts; and, in analogy 
with the previous decision of Stocking v. Toulmin, held that the 
fact of becoming the holder of a negotiable instrument, afier its 
maturity, did not subject the holder to a set off against the payee. 
Even if we were now dissatisfied with these decisions, it is too 
late to correct them, as they have long furnished a guide to the 
commercial transactions of the State. It is conceived, however, 
they are well sustained by the weight of authority, as well as by 
the reasons on which they are based. In England, as before ob- 
served, the rule never has been seriously questioned. [Bur- 
roughs v. Moss, 10 B. & C. 558.] It obtains in Connecticut, 
New Hampshire, Vermont, New Jersey, and South Carolina; 
Robinson v. Lyman, 10 Conn. 30; Stedman v. Jelleund, Ib. 55: 
Chandler v. Drew, 6 N. H. 469; 11 Verm. 70; 2 Bailey, 298; 
1 HillS. C. 1; Bank v. Hann, 3 Harrison.] In Massachusetts a 
different practice prevails, (Sargent v. Southgate, 5 Pick. 312,) 
induced, it is said, by a liberal construction of her statute of set off. 
[Ranger v. Cary, 1 Metc. 369.] In New York, the earlier de- 
cisions seem to have been adverse to the rnle adopted by us ; (see 
the cases cited in Bridges v. Johnson, 5 Wend. 342;) but these 
were departed from in Johnson v. Bridges, 6 Cowen, 693, which 
decision was afterwards affirmed on a divided court of errors. 
[See Bridges v. Johnson, before cited.]_ The legislature then in- 
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terposed, and restored by statute the previously recognized rule. 
It is highly probable the same subject has received the considera- 
tion of the courts in other States, but we have confined our exami- 
nation chiefly to the cases cited,considering this point as controlled 
by our previous decisions. 

The result of our examination of the record, is the affirmance of 
the judgment. 





TURNIPSEED v. CROOK, ADMW’R, ET AL. 


1. When it appears by the allegations of the bill, that the complainant is 
seeking relief against the defendant, in another bill, for the same cause of 
action, the bill will be dismissed, whether such previous suit is, or is not 
then pending. 


Error to the Chancery Court of Benton. 


Tue bill was filed by the plaintiff in error, and alledges, that 
in the year 1835, he held as his own property, two notes on one 
Allen Elston, amounting to $1,100. That Samuel F. Clauson 
(defendant's intestate,) being anxious to make a profit by the pur- 
chase, and sale of a tract of land, (which is described,) applied to 
complainant for the notes of Elston, to enable him to make the 
purchase ; whereupon it was agreed between him and complain- 
ant, that Clauson should purchase the land with the notes, and 
as soon as he could make sale thereof, he would return to com- 
plainant the amount of the notes, and also pay complainant one- 
half the profit that might be realized by a sale of the land. That 
Clauson received the notes upon this agreement, and with them, 
together with $1,400 of his own money, purchased the land. 
That some time after the purchase, Clauson could have sold the 
land for $8,000, but refused tosell it, and declared that he intended 
to keep it for his own use. These facts did not come to complain- 
113 








898 ALABAMA. 


Turnipseed v. Crook, adm’r, et al. 





ant’s knowledge until 1842. That the land has since greatly di- 
minished in value, and that Clauson, upon application to him to 
sell the land under the contract, denied the agreement as here 
stated, and refused to execute it. 

The bill further alledges, that on the 4th September, 1839, 
the complainant filed a bill in chancery against Clauson and 
others, for the settlement of certain partnership accounts, between 
himself, Clauson and others, in which bill the transaction here 
narrated, was inserted, which was done under the advice ofcoun- 
sel, to avoid multiplicity of suits, as it was possible that the 
chancellor, under that bill, would also determine the rights of 
coniplainant, as well under said contract, as under the partnership 
transactions. That the bill was objected to for multifariousness, 
and overruled by the chancellor, on the ground that relief was 
not prayed under the agreement, but that it was stated in expla- 
nation of the partnership transactions. 

The heirs and representatives of Clauson are made defendants, 
and the prayer of the bill is for such relief in the premises as the 
nature and circumstances of the case may require. 

The chancellor, on motion, dismissed the bill, from which this 
writ is prosecuted. 


T. D. Crarke, for plaintiff in error, insisted, 

1. That although the agreement was not in writing, relief could 
be afforded. 

2. That equity would regard Clauson as holding the land in 
trust for the benefit of complainant, to the extent of his interest. 
[2Story, 449, § 1206 and 1207; 2 Ves. & B. 388; 7 Vesey, 
453, 425, 4385; 1 Cox, 165; 3 M. &S. 562; 3 Mason, 347, 360; 
3 Bibb, 15; 2 Johns. Ch. 409; 1 R. & M. 53; 3 Hayw. 253; 4 
J. J. M. 593; 2 Eq. Dig. 475, § 43, 62 ; 4 Bibb, 102.] 


W. P. Cairon.—This is a parol agreement to buy a particu- 
lar tract of land, and is within the statute of frauds. There is no 
partnership alledged—no loss could be charged upon the com- 
plainant. Nor can any trust be raised by implication of law, as 
the frame of the bill is not designed to present that question, but 
is for asale of the land, and division of the profits. The Court 
will not go beyond the averments of the bill. 
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ORMOND, J.—Waiving the question, whether the bill states 
such a contract as could be enforced, not being in writing, and 
relating to the purchase and sale of lands, we think it sufficiently 
appears by the bill, that the complainant at the time his bill was 
filed, was seeking relief against the defendants, in a bill filed by 
him against the defendants and others, upon the claim here insist- 
ed on. It was moved to dismiss that bill for multifariousness, 
which the chancellor refused, upon the ground that the complain- 
ant had proggrly brought it to the notice of the Court, as a por- 
tion of the partnership effects there sought to be settled, which 
had gonento the hands of Clauson, the ancestor of the present 
defendants. It is too late now for him to contend, that it was 
more advantageous to him, to consider it as a contract between 
him and Clauson, in which the partnership had no interest. In 
that aspect of the case his bill for a settlement of the partnership 
accounts was multifarious, and it was only by affirming the com- 
plainant’s view of it, that it was not an individual contract, be- 
tween himself and Clauson, but was in substance an allegation 
merely, that the Elston note was partnership property, and hav- 
ing been received by Clauson, it was right he should be charged 
with it, and account for it, that the bill could be sustained. 

These facts being admitted by the bill, it cannot be sustained, 
as the complainant mighi, if this were to be tolerated, recover 
twice upon the same cause of action. Although not necessary, it 
may be proper to state, that the bill filed by the complainant for 
settlement of the partnership accounts, has been before us at the 
present term, and in the account there stated, Clauson was charg- 
ed with these notes as partnership property. The result how- 
ever would be the same, if th bill was still pending. The same 
matter here attempted to be introduced, being there put in issue, 
must be there determined. 

The decree of the chancellor dismissing the bill, is affirmed. 
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CARLOS, USK, &e. v. ANSLEY. 


1. The mere right of property in chattels, unaccompanied with the posses- 
sion, cannot be levied on and sold under a fieri facias, where the posses- 
sion is holden bona fide, adversely to the defendant in execution. 

2. Where a surety against whom, with the principal, a judgment is rendered, 
points out the property of the latter to the constable, po its being 
levied on and offered for sale, produces a mortgage on the same property, 
executed by the principal for his indemnity, and forbids the constable to 
sell, in consequence of which he purchased the property at about one eighth 
of its value: Afterwards a fiert facias against the principal upon another 
judgment was levied onthe same property, a claim interposed by the sure- 
ty, and an issue made up to try the right: Held, that the bona fides of the 
claimant’s purchase should have been referred to the jury, and if found 
against him, the property should be subjected to the plaintiff’s execution. 

3. At a sale under execution ofthe principal’s property, it is competent for 
the surety to purchase, although the judgment and fert facias may be 
against them jointly. 


Writ of Error to the County Court of Macon. 


A fieri facias was issued from the County Court of Macon, on 
the 10th of September, 1844, at the suit of the plaintiff in error, 
against the goods, and chattels, &c, of John Bedell and Thomas 
M. Robinson ; which writ was levied upon a negro man named 
Harry, as the property of Robinson, on the 24th December, 1844, 
a claim was interposed by the defendant in error, and a bond ex- 
ecuted, with surety, to try the right pursuant to the statute. An 
issue being made up as required in such cases, the cause was sub- 
mitted to a jury, who returned a verdict for the claimant, and 
judgment was rendered accordingly. 

On the trial, a bill of exceptions was sealed at the instance of 
the plaintiff; from which it appears, that before a lien attached in 
his favor,the slave in question was levied on by a constable,and re- 
gularly sold, according tolaw, Atthat sale, oneSampson Lanier 
became the purchaser, for the sum of fifty dollars, as the agent of 
the claimant, and with money furnished by him. The sale was 
made under a fi. fa. against the property of Robinson, and the 
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claimant, as his surety in several forthcoming bonds, amounting 
to the sum of one hundred and fifty dollars; all which were 
paid off by the claimant. There were many persons present 
when the slave was sold, and the sale in all respects regular, yet 
fifty dollars was the highest bid made for him. ‘The claimant 
took possession of the slave in july, 1844, and retained him until 


the levy was made, in December of that year. 

When the levy was made by the constable,the claimant point- 
ed out to him the slave in question, as the property of Robinson; 
and when he was offered for sale, the claimant was present, 
forbid the sale, and exhibited a paper, which he said was a mort- 
gage on the slave. 


The proof tended to show, that these acts and declarations of 


the claimant, caused the slave to sell at so small a sum, and but for 
them, he would have sold for four hundred dollars, or thereabout. 
The mortgage was dated in January, 1844, and was pronounced 
void by the court; because it professed to be made for the sole 
purpose of securing the claimant against all liabilities he might in- 
cur by becoming the surety for Robinson ; which he stipulated to 
become in all cases when desired by the latter. 

It was shown that the claimant became the surety for Robin- 
son for about three hundred and fifty dollars—part of which he 
had paid, and the balance would have to pay. Robinson, at 
the time the mortgage was executed, was indebted beyond his 
ability to pay. 

The court charged the jury—1. That the mortgage was void. 


2. That if the slave in question was in the adverse possession of 


the claimant, when the levy was made, then the levy was irreg- 
ular, and they should find for the claimant. 

Thereupon the plaintiffs counsel prayed the court to charge 
the jury—1. That ifby means of the fraudulent mortgage, the 
claimant became the purchaser of the slave for less than he oth- 
erwise would have sold for, then he acquired no title by his pur- 
chase, and they should find the property subject to the execu- 
cution; which charge the court refused. 2. That ifthe claimant 
bought the slave at a sale under execution, to which he was a 
party defendant, then his purchase created no change of title; 
which charge was also refused. 

3. The court then charged the jury, that if the claimant pur- 
chased the slave in question, at a sale by a constable, made in 
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conformity to the directions of the law, and took and retained 
‘possession under such purchase, then he held adversely to the 
defendant in execution. 

To the charges given, with the exception of the first, and to 
those refused, the plaintiff excepted. 


Cocke, and 8S. Wit.1ams, for the plaintiff in error. 


S. F. Rice, for the defendant in error, cited 4 Ala. Rep. 321, 
402, 442; 6 Ala. Rep. 690, 894; Horton v. Smith, 8 Ala. Rep. 
73; 4 Litt. Rep. 273. 


COLLIER, C. J.—It may well be questioned, whether a mort- 
gage made avowedly for the purpose of securing the mortgagee 
against advances made in futuro, may not be supported, if it was 
executed in good faith. [Stover v. Herrington et al. 7 Ala. Rep. 
142.] Butas this question, though made upon the record, is not 
presented for revision, we decline considering it. 

In Wier v. Davis and Humphries, 4 Ala. Rep. 442, it was 
held, that an execution against the goods and chattels of a party, 
could not be so used as to transfer a mere title unaccompanied by 
the possession; that such a power would be liable to abuse from 
collusive arrangements, by which a person out of possession, and 
with a doubtful title, would substitute another in his place, clothed 
with the more imposing title of purchaser, under a sheriff’s sale. 
Added to this advantage, the possession itself would be changed 
by the seizure, and transferred to the purchaser. “We appre- 
hend,” say the court, that “it is well settled, that the mere right 
of action of a defendant in execution to personal property, is not 
the subject of alevy.”. This case is cited. with approbation in 
Horton v. Smith, 8 Ala. Rep. 73, where it is also added, that the 
bona fides of the adverse possession is always a question for the 
jury; “if this is wanting, the transfer, whether by sale or execu- 
tion, will be inoperative.” 

We will not undertake to pass judgment upon the acts and: 
declarations of the claimant, in directing the slave to be levied on, 
then appearing on the day of sale, exhibiting his mortgage, and 
forbidding the constable to proceed, in consequence of which the 
slave sold for about one eighth of the sum he would otherwise 
have commanded. But the existence of these facts are of such a 
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character, that it should have been referred to the jury, to inquire 
whether the claimant was influenced by integrity of purpose ; or 
whether his intention was not to defraud the creditors of Robin- 
son, by purchasing the slave at a depreciation. If the claimant 
used his mortgage with the intention to produce either of these re- 
sults, then he cannot be allowed to derive any advantage from 
his purchase. One or more of the charges withdrew the ques- 
tion of fraud from the jury, and supposed that the mere fact of an 
adverse possession by the claimant, whether acquired in good 
faith or not, made the subsequent levy irregular and unauthoriz- 
ed. In this we have scen that the Circuit Judge misapprehend- 
edthelaw. See Horton v. Smith, supra. 

The fact that the claimant was, as the surety of Robinson, a 
joint defendant in the fi. fa. did not take from him the right to 
purchase the property of his principal, when sold to satisfy it. 
We can conceive of no reason why his rights in this respect 
should be restricted ; especially when by allowing a joint defend- 
ant to become a competitor, ata sale under execution of his co- 
defendant’s property, he may the better protect his own interests, 
without injuriously affecting the plaintiff in execution, or others. 

Without adding any thing more, we have but to declare, that 
the judgment is reversed, and the cause remanded. 





CALLER v. VIVIAN, ET AL. 


1. Where the holder of a note agrees to transfer a judgment obtained by 
him against the maker, if the indorser will confess a judgment for the sum 
for which he was liable, his subsequent refusal to transfer, is no ground to 
file a bill to compel him to do so, in the absence of the allegation by the 
indorser, that he has paid the judgment so confessed ; as the payment of the 
money, and not the form of confession, is the essence of the contract. 

2, The discharge by the holder of a note, of slaves of the maker sufficient to 
pay the debt, seized under an attachment at his suit, does not operate in law 
or in equity to relieve the indorser. 
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Writ of Error to the Court of Chancery for the first District. 





The case made by the bill is this: 

In November, 1836, the complainant purchased from Flavel 
Vivian, who was the defendant's intestate, three slaves,at the price 
of $3,100, and in payment therefor indorsed to said Vivian, a note 
made by one Bullock, for $4,280, which was at maturity, on the 
11th April, 1837. It was agreed between the parties, that when 
this note should be collected by Vivian, he would pay to the com- 
plainant the difference between the sum collected and the price 
of the slaves. When the note became due, it remaining unpaid, 
Vivian commenced a suit against Bullock, in the Circuit Court of 
Mobile county,and recovered judgment in his own name. Whilst 
this suit was pending, it was understood Bullock was in failing 
circumstances, and intended to remove his slaves out of the Uni- 
ted States, information of which the complainant caused to be 
communicated to Vivian’s attorney, who thereupon procured an 
attachment against the property of Bullock, which was levied on 
several slaves belonging to him of value more than sufficient to 
satisfy the debt due by said note. Soon after this levy, the at- 
torney of Vivian caused it to be discharged, without the know- 
ledge or consent of the complainant, and the slaves being return- 
ed to Bullock,he has since removed with them to Texas, by which 
the complainant has wholly lost his debt. 

After it was ascertained that Bullock would not pay the note 
in any reasonable time, if ever, and the complainant being indor- 
ser of the note, and liable to Vivian for the price of the slaves, 
paid in cash a portion of the debt, and afterwards confessed a 
judgment in his favor for about $1,800. This payment was made 
and judgment confessed upon the express agreement that the one 
against Bullock should be tranferred to the complainant, and pla- 
ced entirely under his control. Vivian died in 1839, and the de- 
fendants were soon afterwards appointed his administrators. 
The complainant applied to Thacker Vivian, one of the defend- 
ants, and the active manager of the estate, to transfer the judgment 
against Bullock, which he refused todo. The defendants attempt- 
ing to coerce the judgment, confessed by the complainant, he files 
the present bill, praying that it may be set aside, and that the mo- 
ney paid by him to the intestate in his life-time. may be re- 
funded, and for general relief. 
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The defendants answered the bill, and evidence was taken by 
the complainant, but it is unnecessary to set out the answer, or 
the testimony, as the bill was not heard on these matters, having 
been dismissed for want of equity. The dismissing the bill is 
assigned as error. 


Puuurrs, for the plaintiff in error, insisted — 

1. That Caller was entitled to be considered as a surety for 
Bullock, and the attachment of the slaves as a security for his 
benefit, the release of which operated asa discharge of the lia- 
bility. [Hayes v. Ward, 4 Johns. Ch. 130; 3 Stew. 9; Ib. 160; 
1 Stewart, 11.] 

2. The agreement upon which Caller confessed the judgment 
was, that Vivian should assign the judgment previously obtained 
against Bullock. 


Lesesne, for the defendants in error. 


GOLDTHWAITE, J.—1. The equity supposed to arise out 
of the agreement between Caller and Vivian, previous to the con- 
fession of the judgment by the former, is not of that description 
which gives jurisdiction to a court of chancery. If the agree- 
ment was based on a sufficient consideration, the party has a 
clear legal remedy for its breach, and under ordinary circum- 
stances, a court of equity will not interfere to compel the specific 
execution of a contract affecting personal chattels only. But if 
the power to grant relief was conceded in a case like this, the 
bill ought not to be sustained without an allegation that Caller 
had paid the debt, for which his liability, in this view of the case, 
is admitted, independent of the judgment. The payment of the 
money, and not the mere form of confessing the judgment, is the 
essence of the contract, to transfer that obtained against Bullock, 
and without this, it would be inequitable to ask the transfer. 

The other point however, is the one here chiefly relied on; 
but although it is conceded, every indorser, is quasi a surety, 
yet we think the bill hasno equity. The rule is, that ifthe hold- 
er of a security by a valid contract, gives the principal day of 
payment, then the surety is discharged. [Chitty on Bills, 447 ; 
Inge v. Bank, 8 Porter, 108; Pyke v. Scarey, 4 Tb. 61. ] There 
is no obligation to active diligence, and the creditor may forbear 
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the employment of coercive measures as long as he chooses. 
[Inge v. Bank, before cited.] It is true there are some decis- 
ions which hold, that the release of the principal’s property from 
execution, will enure to release the surety, but we do not well 
see why the creditor should be bound to follow up proceedings 
when commenced, which he was inno manner required to com- 
mence in the first instance. Some of these cases are quoted by 
us, Carpenter v. Devon, 6 Ala. Rep. 718, but we do not under- 
stand that case as going further than the recognition that the con- 
dition of a surety continues, although the debt is reduced to a 
judgment; and that even then a valid: contract, giving day of 
payment to the principal, is good cause to enjoin a judgment 
against the surety. The recognition ofa rule, such as is contend- 
ed for by the plaintiff in error, would deprive the holder of secu- 
rities of a great portion of that discretion in the management of 
suits, which is so important to be exercised, and throw on him 
the necessity of pursuing his debtor with the utmost severity, at 
the risk of losing his recourse on those who are collaterally bound. 
We are unable to ascertain any principle upon which such a rule 
can be based, for it seems clear, that the release of a levy in no 
way impairs the rights of a surety; if he pays the debt he has 
the entire control of the security, when he stands as indorser; or 
if otherwise, can at once proceed against his principal. It is cer- 
tainly true that the discharge of a regular levy might be pro- 
ductive of injury to the surety, and so in most cases would be the 
dismissal of a suit, or the neglect to commence one. There is 
indeed no other principle than the one we have previously stated, 
and the facts of this case not being within it, the bill was proper- 
ly dismissed. 

This conclusion renders it unnecessary to consider the effect of 
the conduct of the complainant, in confessing the judgment when 
all the circumstances were known to him. 

Decree affirmed. 
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MORRIS v. BOOTH AND WIFE. 


1, A wife may join ina suit with her husband, upon a promise made to her 
whilst sole, or when she is the meritorious cause of action, and an express 
promise is made to her after marriage, because the action in these cases 
will survive to her. When the promise is made to her, it is proof that she 
is the meritorious cause. 

2. When husband and wife join in action, upon a promise made to the wife, 
neither a debt due by the wife after marriage, a debt due by the husband 
alone, or a debt due by husband and wife jointly, can be pleaded as a set 
off. 


Writ of Error to the Circuit Court of Barbour. 


Assumpsit by the defendants in error, on a promissory note 
made to the wife, by the plaintiff in error. 

To a declaration in the usual form, in which the note is declar- 
ed on asa note made to the wife, the defendant demurred, which 
being overruled, he pleaded the general issue. 2. A set off of a 
debt due by the wife after marriage. 3. A set off of adebt due 
by the husband. 4. A set off of a debt due by husband and wife 
jointly. These pleas of set off were demurred to, and the Court 
sustained the demurrers, and gave judgment for the plaintiffs. The 
assignments of error are, the overruling the demurrers toe the de- 
claration, and sustaining the demurrers to the pleas. 


Suorrer, for plaintiff in error, cited Reeves Dom, Rel. 133, 
163-4 ; Saund. P. & I. 2 vol. 789; 1 Term Rep. 621; Chitty on 
Con. 330; Chitty on Bills, 8. 


Burorp, contra, cited 2 M. & S. 393. 


ORMOND, J.—As to the right of the wife to join her husband 
in the suit, the general rule is, that she may join when the cause of 
action would survive to her; as where the suit is upon a promise 
made to her whilst sole, or where she is the meritorious cause of 
the action, and there is an express promise made toher. In Phil- 
liskick v. Pluckwell, 2 M. & S. 393, it was held, that where a 











908 ALABAMA. 


“Morris v. Booth looth and Wife. 








promissory note was made to a married womun, s she might be 
joined with her husband in an action upon it. The note itself be- 
ing evidence of a consideration, and being made to her, was proof 
that she was the meritorious cause. This disposes of the de- 
murrer to the declaration. 

The question arising upon the pleas is one of more difficulty. 

The first of these pleas, presents as a set offa legal impossibility 
—a debt secured by a contract, made by the wife, after her mar- 
riage. By the coverture, her legal existence is merged, and she 
can do no act which can operate as a contract to charge either 
her or her husband, unless in the latter case, when she is presum- 
ed to act as his agent. 

The second plea is equally untenable. The reason why the 
husband may join his wife with him in the action, is, that if he dies 
before judgment, the right of action will survive to her, and this 
right might be defeated, ifa set off against the husband alone could 
be pleaded. He might, if he had so elected, have brought the 
suit in his own name, and if he had done so, a set off against him 
would have been good, but a set off against his wife when sole, 
could not have been received, because, by bringing the suit in 
his own name, he had elected to treat it as his separate property, 
and therefore a set offnot due in the same right, would be inad- 
missible. [Burrough v. Moss, 10 B. & C, 558.] 

The principles here announced are decisive against the third 
plea. Itis difficult to conceive of a joint debt, due from husband 
and wife, which could be enforced atcommon law. A joint pro- 
mise by them, would in any conceivable case be void at law, as 
it regards the wife, and would i in effect be the promise of the hus- 
band, which would be the same fact as is presented by the se- 
cond plea, which we have scen would be inadmissible as a set off. 
The demurrers to all the pleas were therefore properly sustained, 
and the judgment must be affirmed. 
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DOE EX DEM. KENNEDY v. BEBEE, ET AL. 


1. A concession for a tract of land south of latitude of thirty-one, west of the 
Perdido, and east of Pearl river, was made in 1806, and confirmed by an 
act of Congress passed in 1832, which contained a proviso, declaring that 
the act should “ not be held to interfere with any part of said tract which 
may have been disposed of by the United States previous to its passage :” 
And providing further, that it “shall be held to be no more than a relin- 
quishment of whatever title the United States may now have to such tract 
of land:” Held, that if the United States had no interest in the premises 
when the act was passed, in consequence of a previous disposition or other 
cause, it was wholly inoperative, either to grant or confirm atitle; that as 
the land was situated below high-water when Alabama was admitted into 
the Union, ifthe federal government was ever entitled to the right of soil, 
its title was disposed of previous to 1832. 


Writ of Error to the Circuit Court of Mobile. 


Tuts was an action of ejectment, at the suit of the plaintiff in 
error. The usual consent rule being entered into, the cause was 
tried on the plea of not guilty. From a bill of exceptions, seal- 
ed at the instance of the plaintiff, it appears, that to make out his 
case, he introduced a Spanish concession to William McVoy, 
dated in November, 1806, which had been laid before the com- 
missioner appointed under the act of Congress of the 25th April, 
1812, whose report was adverse to its allowance. This claim 
was again presented to the Register and Receiver of the Land 
Office at St. Stephens, pursuant to the provisions of an act of 
Congress of the 3d March, 1827; these oflicers made a favora- 
ble report, and the claim was specially confirmed by an act of 
Congress of the 5th of May, 1832. Plaintiff'also adduced a deed, 
dated in 1814, by which McVoy conveyed the land embraced 
by his claim, to Joshua and William Kennedy, with covenants of 
special warranty. 

The defendants, in resisting a recovery, relied upon the act of 
Congress of 1818, by which the President of the United States 
was authorized to cause the site of I’ort Charlotte in the city of 
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Mobile, to be laid off in lots and sold—the survey and map there- 
of made by Silas Dinsmoor, a surveyor of the United States. 
They proved the sale of the lots in 1820, or 1821, and their pur- 
chase by an association of individuals, who received patents there- 
for; a subdivision by this company, a resale, &c. and a regular 
chain of title to the defendants. 

The line of the Fort lots were extended east, below high wa- 
ter mark, but since their sale, Water street has been laid off cast 
of them, and the land reclaimed by art; and between this street 
and the channel of the river, and in front of the lot of which 
the defendants are proprietors, the land in controversy is lo- 
cated. 

The plaintiff prayed the court to charge the jury—1. That he 
was entitled to all the Jand lying between the eastern survey of 
Dinsmoor and the river, according to the evidence adduced. 2. 
That he was entitled to the Jand embraced by the patent from 
the United States to his lessor, which was not contained in the 
grant to the lot company ; and that the limits of these lots could 
not be extended by improvements made as riparian proprictors. 
3. That if they found the land in controversy to be within the 
limits of the Spanish grant, and not embraced by the patents, nor 
in Dinsmoor’s survey, then the plaintiff was entitled to recover. 
These several prayers for instructions were denied, and the court 
charged the jury, that the case of Abbot’s Ex’r v. Doe ex dem. 
Kennedy, 5 Ala. Rep. 393, was a decisive authority against the 
plaintiff’s right to recover. A verdict was returned for the de- 
fendants, and judgment rendered accordingly. 

This cause, with several others depending upon the same title, 
were arged by G. N. Srewarr and J. A. Campse 1, for the plain- 
tiff in crror; and E. 8S. Darean and J. F. Apams, for the de- 
fendants. 

For the plaintiff, it was insisted, that the purchasers of the 
lots laid off upon the site of Fort Charlotte, acquired no riparian 
rights ; that the eastern lots were not bounded by the river, but 
extended to fixed metes and bounds below high water mark; at 
the terminus of these lots, and west of the channel, it was ex- 
pected that a street would be laid off corresponding with the plan 
of the city, and the ground so filled up and elevated as to make 
it fit fur use—this expectation has been realized. They cited 9 
Por. Rep. 587; 16 Pet. Rep. 251; 2 How. Rep. 592; Schultses’ 
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Aq. Rights, 46,117,118; 14 Pet. Rep. 353; 10 Pet. Rep. 717; 
16 Pet. Rep. 54; 5N. Hamp. Rep. 520; 1 Taylor’s Rep. 136; 
4 Munf. Rep. 63; 4 Dev. Rep. 180; 20 Wend. Rep. 149, 156; 
14 Mass. Rep. 151; 17 Id. 207; 5 Cow. Rep. 371; 6 Id. 706; 
Grotius, 94, 137. 

It was admitted, that the concession to McVoy would be in- 
operative if it were not for the confirmatory act of 1832, and in- 
sisted that the survey which accompanies and makes part of it 
may be referred to for the purpose of supplying the defects of the 
patent and identifying the land. [7 Missouri Rep. 503; 7 Ala. 
Rep. 543,882; 2 How. Rep. 344, 318, 588; Land Laws, Op. & 
Ins. 23, 878, 887, 1043.] They contended that the premises had 
not been expressly or impliedly dedicated to the public use ; that 
there was nothing in the manner of surveying the fort lots, up- 
on which such an argument could be rested. [20 Wend. Rep. 
115.] 

It was contended for the defendant, that the case at bar was 
identical with Abbot’s Ex’r v. Doe ex dem. Kennedy, supra, 
which fully sustained the judgment of the Circuit Court. It was 
conceded that if the Fort Charlotte lots had been bounded by 
the river, that the defendants would have had riparian rights, and 
their counsel insisted that an extension of their lines below high 
water mark, could not make a different rule of law applicable, 

A confirmation was necessary to impart validity to the grant 
to McVoy, but this could not be done after the sale of the lots, so 
as to take from their proprietors a water front. The act of 1832, 
shows in the reservation it contains, that no such purpose was 
contemplated ; and the patent issued under its authority, must be 
limited by the terms employed in the act. But be this as it may, 
the concession to McVoy did not convey the shore, or give to 
its assignee the benefit of accretions. They cited 8 Porter’s Rep. 
24; 9 Id. 587; 12 Wheat. Rep. 601; 2 Ilow. Rep. 603; 14 
Pet. Rep. 368; 10 Id. 100; 16 Id. 251; White’s Span. Laws, ed. 
1828, p. 62; Ang. on Tide Waters, 124; 2 Hall’s L. Journal, 
295-8; 3 Am. State Pap. (Pub. Lands,) 12. 


COLLIER, C. J.—We do not propose to inquire, whether the 
defendants, as the proprietors of the eastern lots upon the site of 
Fort Charlotte, are entitled to the soil that may be formed upon 
the contiguous shore in their front, either by natural causes or art. 
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What we said on this subject in the Mayor, &c. of Mobile v. 
Eslava, 9 Porter’s Rep. 587, though it may be correct as a legal 
proposition, we should be inclined to treat asa mere obiter dic- 
tum, rather than an authoritative decision of a point which influ- 
enced the judgment of the court. In Abbot’s Ex’r v. Doe ex 
dem Kennedy, 5 Ala. Rep. 393, the record may have presented 
the question, soas to have made it a turning point in the cause, 
yet as the attention of the court was not called to the supposed 
distinction hetween a boundary by the shore, and by fixed metes 
and bounds, below high water mark, perhaps the case should not 
be considered a decisive authority in favor of the defendants. 

The first question which invites our consideration is this, has 
the plaintiff shown such a title as authorizes him to recover the 
premises in question? By the act of Congress, approved on the 
5th May, 18382, it is enacted as follows, viz: “Section 1. That 
Joshua Kennedy, of the city and county of Mobile, in the State 
of Alabama, be and he is hereby confirmed in his claim to a tract 
ofland, containing twenty and twenty-eight hundredth arpens, sitv- 
ate in the south part of the city of Mobile, which said claim is de- 
signated as claim number ten,in abstract A, number two, of the re- 
ports made to the Secretary of the Treasury on the 29th of Feb- 
ruary, 1828, by the commissioners appointed under the act of 
Congress of the 3d March, 1827, entitled «an act supplementary 
to the several acts providing for the adjustment of land claims in 
the State of Alabama.’ Section 2. That the Commissioner of 
the General Land office be, and he is hereby authorized and re- 
quired, on a survey of the above mentioned tract of land by the 
surveyor of the lands of the United States in the State of Alaba- 
ma, to issue a patent for the same to the said Joshua Kennedy, or 
his legal representatives, or to any person legally claiming under 
him or them. Provided however, that the confirmation of this 
claim, and the patent provided to be issued, shall not be held to 
interfere with any part of said tract, which may have been dis- 
posed of by the United States, previous to the passage of this act; 
and this act shall be held to be no more than a relinquishment of 
whatever title the United States may now have to such tract.” 
[8 vol. U.S. Laws, 554.) 

We will not stop to inquire whether the claim described in 
the report, so far identifies the land, as to enable one to say from 
an inspection of the concession to McVoy, and the survey, &c. 
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accompanying it, that the act above cited was intended to em- 
brace this concession: for if the confirmation, without reference 
to its application to the premises sought to be recovered, be in- 
operative, then the plaintiff will have failed to make out his case. 
This conclusion results from the inability of the Spanish authori- 
ties to grant the lands within the present limits of this State south 
of latitude thirty-one, after the cession of Spain to France by the 
treaty of St. Ildefonso. Such grants, whether inchoate or per- 
fect, were null and void, unless they were embraced by the stip- 
ulations of the treaty of February, 1819, between Spain and the 
United States, or received vitality from the legislation of Con- 
gress. [See Abbot’s Ex’r v. Doe ex dem. Kennedy, supra, and 
cases there cited.] 

The extent of the confirmation we are considering is declared 
in most unequivocal terms by the proviso to the second section of 
the act, viz: that it «shall not be held to interfere with any part of 
said tract,which may have been disposed of by the United States 
previous to the passage of this act ; and this act shall be held to 
be no more than a relinquishment of whatever title the United 
States may now have to such tract of land.” If then, the United 
States had no interest inthe premises in question, when the con- 
firmatory act was passed, in consequence of a previous disposi- 
tion of it, or any other cause, that act does not impart a title to 
the assigneeof the McVoyclaim. Thisisa proposition which seems 
to us to be a consequence resulting so obviously from the language 
of the proviso, as to be sufficiently illustrated by its statement. 

In Pollard’s Lesse v. Hogan, et al. 3 How. Rep. 212, the pow- 
er of Congress to grant the shore of the navigable waters in this 
State, was presented for adjudication, and elaborately discussed 
and decided. It was there held that the stipulation contained in 
the act of Congress of 1819, for the admission of Alabama into 
the Union, which provides, “that all navigable waters within the 
said State, shall forever remain public highways, free to the citi- 
zens of said State, and of the United States, without any tax, duty, 
impost or toll therefor, imposed by said State,” conveys no more 
power over the navigable waters of Alabama, to the government 
of the United States, than it possesses over the navigable waters 
of other States, under the provisions of the constitution. It leaves 
to the State the same right which the original States possess over 
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the navigable waters within their respective limits. Again, say 
the court, the shores of the navigable waters and the soil over 
which the tide flows, were not granted by the constitution to the 
United States, but were reserved to the States respectively ; and 
the rights, sovereignty and jurisdiction of the new States over this 
subject, is co-extensive with that enjoyed by the original mem- 
bers of the confederacy. And as a sequence from these and oth- 
er propositions, which were maintained by the court, it was de- 
termined, that the right of the United States to the public lands, 
and the power of Congress to make all needful rules and regula- 
tions for the sale and disposition thereof, conferred no power to 
grant land in this State, which was below high water mark when 
Alabama was admitted into the Union. 

Is it not perfectly clear from the case last cited, that the Unit- 
ed States, if they were ever entitled to the right of soil in the 
shores of our navigable waters, in the language of the proviso, 
« disposed” of it long previous to 1832? To permit the act of 
Congress to operate as a confirmation, would be to tolerate an 
interference with the admitted rights of this State, and instead of 
being a relinquishment of the title which the United States then 
had, it would be a divestiture of interest which they had yielded 
up to the local government; and this too, while the act most ex- 
plicitly disavows any such purpose. The act then, cannot be re- 
garded as either a primary or secondary grant, or conveyance, 
so as to pass, or confirm a title ; for the reason, as we have seen, 
that the grantor, or relessor, had nothing to grant or release. 

This view is not opposed to Hallett and Walker, et al. v. Doe 
ex dem. Hunt,et al. 7 Ala. Rep. 882; for there the grant in question 
was recognized as valid, independent of the legislation of Con- 
gress, although it extended below high water mark. Whether 
unqualified confirmations of invalid grants of the shore,can be per- 
mitted to operate consistently with the case cited from 3d How- 
ard, is a question which we need not consider. It is difficult to 
educe a harmonious system, even from the decisions of the fede- 
ral judiciary, in respect to private land claims in the States ac- 
quired from France and Spain. The only safe course is to con- 
sider no question as concluded merely because it was directly 
presented by the record, unless it was considered by the Court. 
In our own adjudications, in cases of this character, we have fol- 
lowed precedent where it could be found ; where this has been si- 
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lent, we have been guided by legal analogies, assisted by such 
powers of reasoning as we could command. This anomalous lit- 
igation, under the influence of the statute of limitations, and other 
causes, must be drawing to a close, and we think the security of 
individual rights renders it proper that we should do homage to 
the maxim stare decisis, even at the expense of some inconsis- 
tency in decision, rather than unsettle the law to any great extent, 
with the intention of establishing more uniformity. 


We have but to declare the result to be, an aflirmance of the 


judgment of the Circuit Court. 


2 


ao 
~ 
- 


SKINNER v. FRIERSON AND CROW. 


When an administrator resigns pending a suit against him, the plaintiffis 
not compelled to make the succeeding administrator a party in his stead, 
though he has the privilege to do so; but may proceed with the suit, in 
order to charge the resigning administrator and his sureties, unless the 
resigning administrator also shows a due administration, or a transfer of all 
the assets to the succeeding admlnistrator. 

When the resignation is suggested with the consent of the plaintiff, he 
may make the succeeding administrator a party, but if the suggestion is not 
assented to, the administrator is put to his plea, which must show not only 
the resignation, but the other matters essential to a full discharge. 

After a resignation, the administrator no longer represents the estate, and 
a judgment afterwards recovered, will have no effect to charge a succeed- 
ing administrator. 

Upon the confession of the plea of plene administravit, the judgment is to 
recover the sum due, to be levied of the goods, &c. which hereafter shall 
come to the hands of the administrator. A general judgment, to be levied 
de bonis intestatis, upon such a confession:, is irregular, and usually amend- 
able as a clerical misprision, but when directed by the Court is error, for 


which the judgment will be reversed. 


Writ of Error to the Circuit Court of Tuskaloosa. 
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Assumpsit, by Frierson and Crow, against Skinner, as the ad- 
ministrator of W. W. Capers. 

The defendant pleaded non assumpsit, statute of non claim, 
and plene administravit. The plaintifftook issue upon the first 
plea, replied to the second, and as to the third, claimed judgment 
quando accederunt. After the cause was called for trial, and 
when the parties had announced themselves ready fer trial, the 
defendant suggested to the Court that he had settled his accounts 
as administrator with the Orphans’ Court, resigned, and been re- 
moved from the office of administrator ; that another person had 
been appointed in his stead, who had represented the estate in- 
solvent, and that it was so declared by the Orphans’ Court. To 
sustain this suggestion, the records of the Orphans’ Court were 
then present in Court, ready to be produced, and the defendant 
requested the Court so to order, that in the event of a judgment, 
no execution should issue thereon, but that the-same should be 
certified to the Orphans’ Court, for the plaintiffs to receive the 
proper dividend of the estate. The Court decided the suggestion 
not to be proper. The plaintiffs then produced and proved their 
account, and its presentation, and rested. The defendant then of- 
fered to produce and prove the decree of the Orphans’ Court up- 
on his settlement of accounts with the estate, his discharge by the 
Court, and removal from office, and also offered to prove that 
Frierson, one of the plaintiffs, attended when the settlement was 
made, and claimed the allowance of the same account, which is 
the foundation of this suit ; all which was objected to by the plain- 
tifi, and the objection sustained. 

The defendant then asked the Court to instruct the jury, or so 
to order that no execution should issue upon the judgment to be 
rendered, unless it was shown that assets had come to the ad- 
ministrator ; which the Court refused. 

The defendant then requested the Court to instruct the jury, or 
so to order, that no general judgment de bonis testatoris, should 
berendered, unless the plaintiff proved to the jury that the defend- 
ant had assets in hishands. This was also refused, and the de- 
fendant excepted to the several rulings of the Court. 

The jury returned a verdict for the plaintiff, upon which judg- 
ment was entered, to be levied of the goods, &c. of the intestate 
now in the hands of the defendant remaining to be administered. 

The errors assigned open the questions reserved at the trial, 
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and also point out the irregularity in the judgment, which it is in- 
sisted should have been quando accederunt, instead of general. 


W. Cocuran, for plaintiff in error, cited 2 Lomax on Execu- 
tors, 442, 3, 4. 


Peck, for the defendant, insisted, that none of the exceptions at 
the trial were available, because the evidence oflered was not re- 
levant to any of the issues formed. The party had no right to 
interrupt the progress of the cause before the jury to ask instruc- 
tions as to the future action of the clerk. If the judgment was 
improperly entered, the motion should have been to correct it. 


GOLDTHWAITE, J.—1. The questions involved in this 
cause, require us to ascertain what effect is produced on a pend- 
ing suit against an administrator by his resignation of the trust ; 
as well as the mode by which the fact of resignation shall be 
made known to the Court and adverse party. The object of a 
suit against an administrator is to obtain satisfaction, and the 
general effect of it is to charge the assets of the estate; but be- 
yond this the judgment has the effect also to charge the adminis- 
trator personally, as well as his sureties, unless the assets are ad- 
ministered in due course of law. As the administrator can be 
made responsible only because of a debt due from his intestate, it 
is necessary to ascertain that fact by a suit against him as the 
representative of the estate, before he can be made personally lia- 
ble. — [Thompson v. Searcy, 6 Porter, 393.] | One of our statutes 
permits the resignation of an administrator ; [Clay’s Dig. 222, § 
9,] and another provides, that any suit commenced by or against 
a personal representative of any testator or intestate, may be pro- 
secuted by or against any one who may succeed to the adminis- 
tration ; [lb. 227, § 30,] but if the effect of these enactments is to 
discharge the resigning administrator, without shewing what dis- 
position he has made of the assets received during the continu- 
ance of his trust, the creditor might be turned frnm one to ano- 
ther without end by the mere fact of resignation. This, how- 
ever, is provided against by the statute which permits the resig- 
nation, and the administrator and his sureties is by that declared 
bound for all the assets and effects which shall not have been du- 
ly administered or applied ; or shall not be delivered to the suc- 
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cessor in the administration. [Ib. 222,§9.] From what has 
been said in connection with these statutes, it is evident a plaintiff 
is not compelled to make the succeeding administrator a party to 
a suit already commenced, though he has the privilege to do so if 
he chooses. It is also evident that he may proceed with his suit 
although the resignation is suggested and shown, unless the re- 
signing administrator is also able 1o show one of the two alterna- 
tives of the statute, in his discharge ; that is, either a due admin- 
istration, or a transfer of all the assets to the succeeding adminis- 
trator. 

2. From these principles may be deduced the form of the plea 
appropriate to a resigning administrator. At common law, al- 
though an administrator had administered all the assets in his 
hands, yet the creditor, upon confessing the plea of plene admin- 
istravit, was entitled to a judgment quando accederunt ; but if 
the fact was so found on the trial of the issue, the action was dis- 
charged. [2 Lomax on Ex. 446, §11.] In this particular our 
statutes seem to work no change ; but, inasmuch, as they provide, 
in effect, fur the discharge of a resigning administrator when he 
has complied with what is required, it follows, that his plea must 
be so modified as to produce that discharge as a consequence of 
his compliance with all that the law requires. As the creditor is 
entitled to charge the administrator and his sureties, when the as- 
sets have not been applied in due course of administration, or 
have not been transferred to the succeeding administrator, it also 
follows, that he is entitled to controvert these facts, as well as the 
fact of resignation. The consequence is, that although the sug- 
gestion of the resignation, when that is made with the assent of 
the plaintiff, may have the effect to discharge the resigning ad- 
ministrator from the suit, and authorise the admission of anew 
party, yet, when not assented to, is of no effect whatever, [Wins- 
lett v. McLemore, 6 Ala. Rep. 416,] and the party is driven to his 
plea, which to be sufficient to discharge the action, must show 
not only the resignation, but the other matters essential to a full 
discharge. 

3. It now sufficiently appears, that the attempt of the defendant 
to discharge himself from the suit by the suggestion of his resig- 
nation when the cause was called for trial, was not the proper 
mode ; but it is equally apparent, that if the facts were as sug- 
gested by him, he had no further concern with the cause. His 
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connection with the estate had ceased, and not being in fact or in 
law, the administrator, a judgment obtained against him in that 
character, could have no effect to charge a succeeding adminis- 
trator. If the plaintiff’s object was to charge the assets of the 
estate in the hands of the succeeding representative, the sugges- 
tion should have been confessed, and a sci. fa. taken to make the 
necessary party. It will be borne in mind, that the defendant, 
previous to making this suggestion, had pleaded the plea of plene 
administravit, which was confessed, and a judgment quando ac- 
cederunt prayed for. This confession of full administration has 
relation certainly to the time of pleading the plea, even if it be 
not referred to the rendition of the judgment on it; [2 Saund. 
219, note 2; Moore v. Quinn, 6 Term, 14,j from which it is 
evident that nothing is involved here but the costs of this Court, 
because, if the administrator, at that time had resigned, it is im 
possible that any assets could come to his hands afterwards as 
administrator. Although, to the parties, this decision is of no im- 
portance, we deemed it proper, on questions so important in gen 
eral practice, to pursue conceded analogies rather than let in a 
loose and unprecise mode of practice. It is scarcely necessary 
to add, that the evidence offered, was applicable to none of the 
issues, and therefore was correctly rejected. 

4, The judgment as entered, however,is entirely irregular. 
On the confession of the plea of plene administravit, the proper 
course would have been to enter an interlocutory order to stay 
the final judgment until the issues were determined. [2 Lomax 
on Ex. 446, §10.] After the verdict, finding these issues for the 
plaintiff, the entry should have been for the plaintiff to recover the 
amount ascertained, to be levied of the goods, &c. of the intestate, 
which thereafter should come to the hands of the administrator 
to be administered ; [Ib. § 14,] but instead of this, the judgment 
is a general one, de bonis intestatis, the effect of which might be 
to charge the administrator personally, after a fi. fa. returned 
nulla bona. According to our general course of practice, under 
ordinary circumstances, this would be considered a mere clerical 
misprision of the clerk; but here the Court was asked to direct 
that no general judgment should be entered. The refusal of the 
Court to give this direction, shows sufficiently, that the error is 
attributable to the Court ; and though the letter of the statute di- 
rects a reversal only when an amendment of the judgment has 
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been refused in the Court below, [Digest, 322, § 55,] yet a refusal 
to direct the proper judgment, seems equally within the spirit of 
the act. 

For this error the judgment must be reversed, and here ren- 
dered quando accederunt. 





ANDREWS & BROTHERS v. McCOY. 


1. A bill which states the cause ofaction in the alternative, is insufficient. if 
one of the alternatives shows that he has no right to a recovery, as the bill 
must be construed most strongly against the pleader; but if the objection 
is not taken in the Court below, it cannot be raised for the first time in this 
Court. 

2. Commercial paper, received as an indemnity for existing liabilities, is not 
transferred in the usual course of trade between merchants, so as to ex- 
empt it from a latent equity existing between the original parties. 

3. To enable the holder to rely on the rules of the law merchant, as to the 
transfer of negotiable securities, the legal title to the paper must be vest- 
ed in him by an indorsement. 

4. Where a vendor sells land, and conveys it by a deed, containing the words 
“ grant, bargain, sell,” and also a covenant of general warranty, which is 
at the time incumbered by a mortgage, executed by the vendor, the cove- 
nant implied by the statute, from the use of the words “grant, bargain, 
sell,” is broken as soon as the covenant is made, and the express warranty, 
when the vendee is evicted by the mortgagee. 

5. A counter bond, taken by the vendee, from the vendor, with surety to in 

| demnify him against the mortgage, will not be considered a compensation, 
or satisfaction for a breach of the warranty ; and if the vendor, and securi- 
ties in such bond of indemnity, become insolvent, and there is an evic- 
tion under the mortgage, equity will relieve the vendee from the pay- 
ment of the purchase money pro tanto, against the vendor or his assignee. 

6. The equity which attaches upon the assignment of a chose in action, is one 
which inheres in, or grows out of the subject matter of the contract. As 
when there was a warranty against incumbrances, upon asale of land, an 
inchoate, or latent equity, would attach to the notes executed for the pur- 
chase money, and would be enforced against an assignee of the vendor, 
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when the equity became perfect, by a breach of the warranty, and the in- 
solvency of the vendor. 

7. A vendor of land, took several negotiable notes forthe payment of the pur- 
chase money, one of which was negotiated in the usual course of trade, 
the others were not. Held, that although the holder of the note so nego- 
tiated, was not subject to an equity existing against the vendor, such equi- 
ty could be enforced against the holders of the other notes, and that the 
vendor could not be required to apportion the loss. 


Error to the Chancery Court of Mobile. 


Tue bill was filed by the defendant in error, and alledges, that 
on the Ist February, 1837, the complainant purchased from one 
Solomon Andrews, a lot, or parcel of land, for $40,000, and for 
the payment thereof, executed four promissory notes, falling due 
annually, for four successive years, and received from Andrews 
a deed of conveyance, with covenants of warranty. That some 
time in the spring of 1837, Andrews became wholly insolvent, 
and absconded from the city of Mobile. That.on the 23d April, 
1837, he gave notice of the facts, and warned all persons from 
purchasing, or trading for the notes, and on the 24th of the-same 
month, gave a special notice tothe Bank of Mobile. That about 
this time the Bank of Mobile became possessed of the first of these 
notes, Fontaine & Freeman of the second, and Andrews & Bro. 
of the two last, with notice as he charges of his equity. 

That Solomon Andrews, previous to his sale and conveyance 
to the complainant, had executed to one St. John a mortgage on 
a portion of the premises, (which is described.) to secure the pay- 
ment of $24,000—that St. John filed a bill to foreclose his mort- 
gage, and obtained a decree and order of sale, and that on the 6th 
May, 1839, the premises were sold, and conveyed to the purcha- 
ser, and complainat evicted therefrom—that the portion thus sold 
embraced the house and out buildings, and rendered the residue 
comparatively valueless. 

The bill charges, that none of the notes were transferred in the 
usual course of trade—that ifthe persons holding the notes had 
any title at all to them, “it was as collateral security for, or in 
payment of pre-existing debts.” The prayer of the bill, is, for an 
injunction against proceedings on the notes—that it be referred 
to the Master, to ascertain how much of the purchase money 
should be abated, on account of the eviction, and that on his pay- 
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ment of that sum, the notes be delivered up to be~ cancelled. 
The Bank of Mobile, Fontaine & Freeman, and Andrews & 
Brothers, are made defendants, and specially interrogated. 

The Bank of Mobile, by its answer, insists, that the complain- 
ant had notice of the incumbrance on the property, and for the 
purpose of protecting himself, required a bond of indemnity, with 
good security, which was executed by B. B. Fontaine and John 
W. Freeman, and bears date on the first February, 1837. That 
the note on complainant was received by the Bank in payment, 
and discharge of debts due from Andrews to the Bank, and the 
evidences of his indebtedness were then delivered up to him, and 
that at the time the officers of the Bank had no knowledge of any 
objection to the note. 

Fontaine & Freeman answer the bill, and admit the receipt of 
the second note from 8S. Andrews, under the following circum- 
stances: They were indorsers on bills of 8S. Andrews for his 
accommodation, to the amount of abut $100,000, which were held 
by one Richardson—that Andrews failed to pay these bills at 
maturity—that they proposed to convey to Richardson a planta- 
tion and slaves, in this State, to pay these bills, and that Andrews 
agreed, that if such payment were made, he would reimburse 
them by delivering good notes. That the sale was accordingly 
made to Richardson, and this with other notes was delivered to 
them by S. Andrews, in pursuance of his agreement, at which 
time they had no knowledge of the equity of the complainant. 

The complainant filed a supplemental bill, in which, after re- 
peating the allegations of the original bill, he alledges that at the 
time of his purchase from 8. Andrews, as a cumulative security, 
he took from Andrews a bond of indemnity, executed by Andrews 
as principal,and B. B. Fontaine and John W. Freeman as his sure- 
ties. That at the time of the proceedings of St. John to fore- 
close his mortgage, and at the filing of the original bill, Andrews 
and Fontaine & Freeman were, and remain entirely insolvent, so 
that the bond has become worthless as a security. That Fon- 
taine & Freeman, or one of them, have negotiated the note they 
received to one John Freeman, but not in the usual course of 
trade, or for any consideration which could prevail against com- 
plainant; that he was proceeding at law to collect it, &c. and 


prayed an injunction. 
John Fontaine answers, and states that the note on complain- 
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ant was delivered to him in the usual course of trade, and for a 
valuable consideration, without notice of the complainant’s 
equity. 

Andrews & Brothers also answer, and admit that they are hold- 
ers of the two notes mentioned in the bill, which they received 
under the following circumstances: That they had accepted 
and indorsed bills for the accommodation of S. Andrews to the 
amount of $125,000, which bills, in the due course of business, had 
come to the possession of the Bank of Mobile, and that S. An- 
drews was besides indebted to them in-the sum of $50,000. That 
becoming alarmed at the state of commercial affairs, and doubt- 
ing the ability of S. Andrews to mect his engagements, they ap- 
plied to him for indemnity against the payment of the same, and 
received the two notes for that purpose. That they have since 
in good faith, paid to the Bank of Mobile upwards of $125,000, 
on their indorsements and acceptances for S. Andrews, and relied 
upon the notes as available means, but the indemnity they re- 
ceived, will not reimburse them. They also rely on the indem- 
nity taken by the complainant, which they make an exhibit, and 
insist that until he has exhausted his remedy against the sureties 
on that bond, he cannot proceed against them. 

The Chancellor, at the hearing, dismissed the bill as to the Bank 
of Mobile, but considered that the equity of the complainant, was 
superior to that of the defendants, Fontaine, and Andrews & 
Brothers, and directed an account, to ascertain the injury sustain- 
ed by the complainant by the eviction. 

From this decree, Andrews & Brothers prosecute this writ. 





Hopkins, for plaintifis in error— 

The bill charges, that the notes were received by Andrews & 
Brothers, either in payment of precedent debts, or as collateral se- 
curity. This is an admission by the complainant, that the de- 
fendants are entitled to recover the amount of the notes. The 
defendants are entitled tothe benefit of either alternative, as the 
allegation must be taken most strongly against the statement of 
the pleader, and one of the alternatives shows, a title to the notes 
in the defendants. The objection may be taken either on de- 
murrer, on motion to dismiss for want of equity, or at the final 
hearing. [3 Porter, 473; 10 Wheaton, 189; 1 M. & 8S. 201: 3 
Vesey, 402, and note. | 
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The penal bond, with surety, was a good and sufficient con- 
sideration for all the notes made by McCoy. [1 Greenl. R. 355; 
7 Mass. 14; 15 Id: 171; 3 Ala. Rep. 302.] 

It is conceded, that negotiable paper taken in payment of a 
pre-existing debt is protected from latent equities, and the same 
reason applies to such a caseas this. [16 Peters, 1; 1 Starkie’s 
Rep. 1; 1 Bing. N. C. 469; 4 Bing. R. 496.] The cases of 
Smith v. DeWit, and De La Chaumette v. The Bank of England 
were mere dicta. 

There could be no recovery under the implied covenant in 
the deed, arising under the statute, from the terms, “grant, bar- 
gain, sell,” under the statute, because, the bond of indemnity exe- 
cuted contemporancously with the deed, prevented these cove- 
nants from having any eflect. As both parties knew, that this 
covenant was broken when it was made, in a court of Jaw, the 
taking of the bond would prevent a breach of the covenant, and 
in a court of equity, it must be considered as a compensation 
agreed on by the parties. 

Before the last note to St. John would be payable, two of the 
notes made by McCoy would become due, and if before this pe- 
riod, and before eviction, Andrews and his sureties had become 
insolvent, equity could not have relieved against the payment of 
the two first notes made by McCoy. Nor would it have been a 
good defence at law, to either of the fournotes. [4 Ala. 21; 1 
Green]. 358.] The only ground of equity would be the insol- 
vency of the sureties in the bond of indemnity, before the notes 
were indorsed by 8S. Andrews. An equity arising from the sub- 
sequent insolvency of these sureties, would not be availing against 
the indorsecs. ‘To this point, the case of Sherrod v. Rhodes at 
the present term is a full authority. 

The contest here is for the money still due from McCoy, for 
the purchase money of the land. The Bank it is admitted, is 
entitled to be paid in full, and as to Fontaine, who has not ap- 
pealed from the decree, and is no party to this writ of error, the 
decree is admitted by him io be correct. [3 Porter, 475.] The 
contest then, is between the Bank and the plaintiffs in error, and 
as their title accrued at the same time, the equities are equal, and 
there must be a pro rata division of the fund. The rule would 
be the same, if instead of commercial paper, it was a bond, or an 
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account ; ineither case the insolvency must exist at the time of 
the transfer, if that constitutes the equity. 

The fact that McCoy executed a mortgage on the land to 8. 
Andrews, to sectire the payment of these notes, cannot, in the 
present aspect of the case, be considered by the court. It is not 
put in issue by the bill, and although appended to the answer of 
the plaintiffs in error, cannot be considered as evidence in the 
cause. As McCoy has no equity against the Bank, he cannot be 
permitted to retain a fund for the payment of the debt to the 
Bank, to which the plaintiffs inerror are entitled. But ifthe Bank 
had a right to this fund, it could only be enforced upon the appli- 
cation of the Bank. 


CAMPBELL, contra. 


ORMOND, J.—lItis objected by the counsel for the plaintiffs 
in’error, that it appears from the bill itself, that the notes held by 
the plaintiffs in error, are not subject to the latent equity now set 
up against them. 

The allegation of the bill here referred to, is, that the notes 
were not received by the plaintiffs in error in the usual course of 
trade, but that ifthey had any title to them, « it was as collateral 
security for, or in payment of pre-existing debts.” This allega- 
tion is undoubtedly too uncertain. A bill which does not alledge 
a cause of action, cannot be entertained, and there is no sensible 
distinction between the absence of the necessary allegations,show- 
ing. a cause of action, and an alternative admission, that no cause 
of action exists,as the bill must be construed most strongly against 
the pleader. Suchis the case here, as appears from the decision 
in the Bank of Mobile v. Hale, 6 Ala. Rep. 639, where it was 
held that a commercial instrument received before it was due, in 
payment and discharge of a pre-existing debt, was taken in the 
usual course of trade, and not subject to a latent equity of which 
the transferee had no notice. 

But this objection cannot be taken advantage of here, in the 
mode now proposed. If the bill had been demurred to for this 
cause, and the objection distinctly presented, it could have been 
obviated by an amendment. Instead of pursuing this course, the 
plaintiffs in error submitted to answer the bill, set up their title, 
and litigate their rights, without objection, and it would be gross- 
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ly unjust to the complainant, to permit them now, after the cause 
has been heard on its merits, to raise an objection, which, by their 
previous conduct they. had waived in the primary tribunal. Such 
has been the constant course of decision in this Court, for some 
years past. 

As to the right of the plaintiffs in error to hold these notes dis- 
charged from the equities existing between the original parties 
to them, it seems to us now, as it did at the argument of the cause, 
that the case of the Bank of Mobile v. Hale, and of Hull & Leav- 
ons v. The Planters’ and Merchants’ Bank of Mobile, 6 Ala. 761, 
are decisive against the pretension here set up. The defendants 
in their answer, in stating their title to the notes, proceed to state 
their liabilities for S. Andrews, as acceptors and indorsers for his 
house, toa very large amount. They also claim a balance as 
due from him upon an unsettled account, which, without « pre- 
tending to accuracy,” they set down at $50,000, and proceed to 
state, that doubting the ability of S. Andrews to meet the bills for 
which they were liable, «they applied to him for wdemnity 
against the payment of the same, and received from him for this 
purpose, on the date aforesaid, the two notes herein set forth.” 
They further state, “that they relied on the indemnity so receiv- 
ed from said Solomon, as so much available means, from which 
the said indorsements and acceptances would be satisfied—that 
said Solomon received a credit for said notes.” 

I’rom these statements of the plaintiffs in error of their own ti- 
tle, this case is brouglit fully within the principle settled by this 
Court, in the Bank of Mobile v. Hale, already cited, that « com- 
mercial paper received as an indemnity against possible future 
loss,” is. not taken in the usual course of trade. ‘The answer pla- 
ces this mattter beyond doubt. ‘$8. Andrews was applied to for 
an indemnity, from an apprehension, that he would not be able 
to meet his engagements ; the notes were received for that pur- 
pose, and relied upon as so much available means to discharge 
the debts of S. Andrews, for which the plaintiffs in error were al- 
so bound. It cannot be pretended, that these notes were receiv- 
ed in payment of the debt, which it is alledged in the answer was 
due from 8. Andrews to the plaintiffs in error ; not only because 
that is not the statement of the answer, but also because .it ap- 
pears that no ascertained debt existed. It seems there was a 
floating balance between the house of which 8S. Andrews was a 
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member, and that of the plaintiffs in error. 'That-this debt was 
never liquidated between the parties, is evident from the conjec- 
tural estimate of the amount, which is put down as a conjecture, 
at $50,000. In the Bank of Mobile v. Hale, we held that a note 
absolutely and unconditionally received in payment of a pre-ex- 
isting debt, and the security thus paid off, relinquished, was taken 
in the usual course of trade, between merchants, as much so as if 
purchased with money. Such could not have been the fact 
here, because it does not appear that S. Andrews admitted any 
debt to be due, and could not therefore have transferred these 
notes in its discharge ; and also because, it is expressly stated in 
the answer, that the notes were looked to, and held as available 
means, to discharge the outstanding endorsements and acccpt- 
ances. ‘ 

In addition, it may be stated, that from the title, as deduced by 
the plaintiffs in error to these notes, it appears, that the title was 
never transferred to them by an indorsement, without which the 
legal title, according to the law merchant, is not vested. It is 
true, by that law, a note payable to bearer, may be transferred 
by delivery merely, but that rule has been changed in this State, 
by statute, so as to require an endorsement in all cases to vest the 
legal title, and in this case it appears the paper was payable to 
order. Without such legal title, the holder of commercial paper 
has no other, or greater rights, than that of a chose in action at 
common law, or of an assignee under our statute. [Hull & Lea- 
vens v. The P. & M. Bank, 6th Ala. Rep. 761 ; Hopkirk v. Page, 
2 Brock. 41; Story on Bills, 222.] The language of the an- 
swer, does not authorize us to infer, that the notes were endorsed 
to the plaintiffs in error. Theallegation of the bill is, that the 
plaintiffs in error, in some way, became possessed of these notes, 
and they in deducing their title to them, say they “received” 
them from 8. Andrews. As against the complainant, asserting 
an equity against the payee of the notes, it devolved on the plain- 
tiffs in error to bring themselves within the rule of the law mer- 
chant, so as to exempt the notes in their hands from its opera- 
tion and effect, as against them. 

These notes, then, not having been transferred so as to vest 
the title according to the law merchant, and not having been re- 
ceived in the usual course of trade, are open in the hands of the 
plaintiffs in error, to all the equities existing between the original 
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parties, and this brings us to the consideration of the question, 
what that equity was, at the time they became possessed of the 
notes. . 

The notes were executed with two others, upon the purchase 
of atractof land, which was conveyed by deed of bargain and 
sale, containing the words * grant, bargain, scll,” and-also a gen- 
eral warranty. Under thestatuteof this State, the words “grant, 
bargain, sell,” are an implied eovenant against all acts done or 
suffered by the grantor. [Roebuck v. Dupuy, 2 Ala. 535.] The 
general covenant of warranty is, in this State, equivalent to a co- 
venant for quiet enjoyment. [Caldwell v. Kirkpatrick, 6 Ala. 
60.] As the mortgage upon the land in favor of St. John, exist- 
ed when this sale and conveyance was made, the statute cove- 
nant was broken, when the deed was made, and the general co- 
venant of warranty, by the eviction under the sale, to discharge 
the debt due St. John. It is therefore clear, that the complain- 
ant was entitled to be relieved pro tanto, against the notes in the 
hands of Andrews, the vendor, he being insolvent, as was held 
by this Court in the case of Cullum v. The Branch Bank of Mo- 
bile, 4th Ala. 21. 

It is however insisted, that this case is varied by the fact, that 
the complainant took from the vendor, an indemnity, or security, 
against this breach of the covenant, which in equity must be con- 
sidered as a compensation. 

We think it perfectly clear, that the taking of this security, or 
indemnity, against the incumbrance upon the land, cannot be con- 
sidered a satisfaction, or compensation for the breach. It may 
be that if the sureties of the vendor were solvent, and able to re- 
spond in damages for the breach of the warranty, a Court of E- 
quity would refuse to interfere, and enjoin the collection of the 
purchase money, and leave the party to the remedy he had him- 
self selected. Here it appears, that the sureties, as well as the 
vendor, are wholly insolvent, and it cannot admit of doubt, that 
in such a case, equity would relieve the purchaser, as against the 
vendor, from the payment of the purchase money, and such must 
be the relief in this case, as the plaintiffs in error are clothed 
with his rights, and subject to his disabilities. 

It is also supposed that the rights of the parties are to be ad- 
measured by the facts as they existed at the time the notes came 
to the possession of the plaintiffs in error and if the sureties were 
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not then insolvent, no such equity then existed in favor of the 
vendee. 

The equity which attaches upon the assignment of a chose in 
action, is one which inheres in, and springs out of the subject 
matter of the contract. When these notes were delivered, the 
vendor being then insolvent, they were burthened with the latent 
equity arising from the covenant against incumbrances. As soon 
as there was a breach of that warranty, and the sureties also 
became insolvent, the inchoate right became perfect, ‘Such was 
the decision of this Court in Smith v. Pettus, (1 Stewart, 107,) 
which in principle is precisely the same as this case. [See also 
Murray & Winter v. Lylburn and others, 2 Johns. Ch. 441 ; 
Livingston v. Dean, Id. 479 ; Coles v. Jones, 2 Vernon, 692; 
Newton v. Rose, 2 Wash. 234.] 

The decision in Sherrod v. Rhodes, at the last term, turned up- 
ona different principle. There a surety, who had been com- 
pelled to pay the debt for his principal, obtained a set-off in equi- 
ty against a claim transferred by the Rail Road Co., his princi- 
pal, toSherrod. The principle which governed that case, was, 
that the Rail Road was insolvent when the demand against 
Rhodes was assigned to Sherrod; and that therefore in equity 
he had a right to the set-off against the Company, at the time 
they assigned the claim to Sherrod. It may be conceded, that 
at the time these notes were delivered to the plaintiffs in error, 
the equity of the complainant was not perfect, nor was it necessa- 
ry that it should be ; it is sufficient that it existed in an inchoate, 
or latent state. No principle is better settled, as shown by the 
authorities cited than that the assignee of a chose in action, 
which is the predicament of the parties here, takes it subject to 
all the equity existing between the original parties, and it is unim- 
portant whether it is inchoate or perfect. In the case of an equi- 
table set-off, as already observed, the rule is different. There, 
the right must exist at the time of the assignment, though it be 
not available at law. 

The plaintiffs counsel also contend, that the loss must be visi- 
ted equally upon all the notes, and that only a pro rata amount 
should be deducted from the notes held by them, although the 
Bank of Mobile, as the holder of one of the notes, is not subject 
to the complainant’s equity. 

It appears that the notes executed by the complainant, on the 
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purchase of the land, were mercantile instruments, and if they 
had all been negotiated in the usual course of trade, without no- 
tice of the complainant’s equity, he would have been without re- 
dress. One of them it appears, was duly negotiated to the Bank 
of Mobile, which the Chancellor decreed to be paid ; but we can 
not perceive that this circumstance impairs the right of the com- 
plainant to enforce his equity against the holders of the other 
notes, who have not obtained them under such circumstances as 
to protect them against such a scrutiny. His right would cer- 
tainly be perfect against the vendor, if he had negotiated one, 
and retained the rest, and these defendants, except the Bank, are 
in no better condition than he would be, if the transfer had never 
been made. If all the holders of these notes stood in equali jure, 
there would be great reason, and propriety in apportioning the 
loss between them. Such is not the case, and as the complainant 
has a clear right to arrest the payment of so much of the purchase 
money, as he has lost by the incumbrance on the land, it must 
be borne by those, who by their own acts, have subjected them- 
selves to all the equities existing against the vendor. his leads 
us to the conclusion that the decree of the Chancellor must be 
affirmed. 





DOE EX DEM. POLLARD’S HEIRS v.GREIT, ET AL. 


1. The lessors of the plaintiff claimed under a Spanish permit, dated 11th 
December, 1809, for an unknown quantity of land, situate in Mobile, which 
the commission for the examination of land titles reported was forfeited 
under the Spanish law, for want of inhabitation and cultivatiou. The ti- 
tle under which the defendant claimed commenced in 1803, and was con- 
firmed by an act of Congress of 1822, and embraced a lot for one hundred and 
forty-nine 4-12 feet on Water street, known under the Spanish government 
as a water lot, and situated between Church and North boundary streets ; 
immediately front of this lot, and between Water street and the channel of 
the river, improvements were made prior to May, 1824, by those under 
whom the defendants deduced title ; In May, 1824, an act of Congress was 
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passed, by which the United States relinquished their right to the lots of 
ground, east of Water street, and between Church and North Boundary 
streets, then known as water lots, and situated between the channel of the 
river, and the front of the lots, known under the Spanish government as 
water lots in Mobile, whereon improvements have been made, and vested 
the same in the proprietors of the latter lots; except in cases where the 
proprietor had alienated his right to the then water lot, or the Spanish gov- 
ernment made a new grant, or order of survey for the same, while they 
had the power to grant the same; in such case the right of the United 
States was vested in the person to whom such alienation, grant, or order of 
survey was made, or his legal representatives: Provided, that the act shall 
not affect the claim of any person, &c. In 1836, the claim of the plaintiff 
was confirmed by an act of Congress, which declares that it shall only op- 
erate as a relinquishment of the right of the United States, without in any 
manner affecting the claims of third persons: Held, that the plaintiffs had 
no right to the premises claimed by them, which could in any manner im- 
pair the confirmation of 1822, and the subsequent enactment of 1824; that 
the former act invested the defendants with all the title of the United 
States to the lot west of Water street, and the latter, in virtue of improve 
ments made on the water lot, relinquished the same to the proprietor of the 
western lot: consequently the title to the lots claimed by the defendants, 
both east and west of Water street, having passed out of the United States 
previous to 1836, and vested in individuals, the act passed in that year was 
inoperative as against the defendants. 
2. Where the plaintiff claimed under a Spanish permit, dated in 1809, which 
had been unfavorably reported on, a part of the shore of Mobile bay which 
had not been reclaimed from the water when Alabama was admitted into 
the Union, in 1819; an act of Congress passed subsequently to the latter 
period, relinquishing to the plaintiff'so much of the shore as is embraced by 
the permit, provided the rights of other persons are not thereby affected, is 
inoperative. 
3. Quere? Whether, ina controversy in respect to the location and title to 
lands, under the instruction of the Court, the jury by their verdict affirmed 
that the premises of which the defendant was in possession, was not em- 
braced within the defendant’s lines, the judgment should be reversed, 
where the Court, upon some other point in respect to the title, may have 
charged the jury incorrectly. 
4. If a patent issued under an act of Congress describes the land by other 
metes and bounds than the act designates, it is void, both in law and equi- 
ty, as to the excess which it professes to convey. 


Writ of Error to the Circuit Court of Mobile. 
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This was an action of ejectment, at the suit of the plaintiff ix in 
error. Greit being the tenant in possession, came into Court and 
admitted that he was in possesion of that part of the land «in 
the plaintifi’s declaration mentioned, commencing on Government 
street, seventy-seven feet from the intersection of Water and 
Government streets, at the south-east corner of said intersection, 
and from that point on Government street, measuring west on 
said street, 25 6-12 feet, and running back at right angles, so as 
to form an oblong from Government strect to the southern line, in 
the plaintifi’s declaration mentioned.” In respect to the residue 
of the lands sought to be recovered, the tenant disclaimed all title, 
or possession ; and as to the above, confessed lease, entry, and 
ouster, and insisting upon the title, pleaded « not guilty.” There- 
upon the tenant, together with his landlords, Solomon Mordecai, 
and John. J. Wanroy, were admitted to defend jointly ; the cause 
was submitted to a jury, who returned a verdict of « not guilty,” 
and judgment was rendered accordingly. 

On the trial, the plaintiff excepted to the ruling of the Court. 
It is shown by the bill of exceptions, that the plaintiff read to the 
jury, from the American State Papers in respect to Public Lands 
(see vol. 3, pp. 17, 18,) a report to show that a claim numbered 
45, was presented by the ancestor of the lessors, to the commis- 
sioners appointed to examine into the title to lands in Mobile and 
thereabouts. He further read an act of Congress, pessed the 26th 
day of May, 1824, entitled « an act granting certain lots of ground 
to the corporation of the city of Mobile, and certain individuals 
of said city ;” and then adduced an act of Congress, approved 
the 2d day of July, 1836, entitled “an act for the relief of Wm. 
Pollard’s heirs,” confirmatory of the claim above mentioned. 
The plaintiff also gave in evidence a patent from the United 
States for the premises, issued in pursuance of the last mentioned 
act, and proved by the chain carriers who aided in repairing the 
King’s wharf, in 1818 or 1819, the correct location of the lands 
embraced by the patent. 

There was also offered as evidence, a map, which was proved 
by Delage, the deputy surveyor of the United States, who made 
it, to be a “ correct diagram of a portion of the premises claimed 
by both parties, and showed the relative situation thereof; and 
more particularly, that the premises claimed by the plaintiff were 
within the lines of the patent.”. The plaintiff also adduced a map 
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showing a true diagram of the premises, as they are set forth in 
the patent, made by another deputy surveyor of the United 
States, and proved that it correctly represented the locus in quo 
as connected with other objects around it. The extract from the 
State papers, and the two maps are appended to the bill of ex- 
ceptions, and made a part of it. 

The defendants, to maintain the issue on their part, relied on 
the act of Congress of 1824, which the plaintiff read to the jury 
as conferring a right to the premises in question, because they lay 
in front of a lot of which the defendants were the proprietors, 
and between it “and the river Mobile.” They then offered to 
lay before the jury, the transcript from the land office at St. Ste- 
phens, the official survey, and patent certificate issued to the heirs 
of Espejo, for a lot on the west side of Water street, and at or 
near the south-west corner of Government and Water streets, in 
the city of Mobile; and proposed to adduce evidence that this 
lot had been used, improved, and occupied during Spanish times, 
by Antonio Espijo, and after his death by his children and widow: 
That partition was made between the heirs in 1821, and the lot 
here referred to was assigned to Gertrude Tankersly, a daugh- 
ter of Antonio, for whom Mordecai and Wanroy held the same 
in trust. That in the deed of allotment and partition, the lot is 
bounded east by the river Mobile as it then flowed. 

It was further proposed to show, “that in Spanish times this 
lot was on the river bank, and run westwardly for quantity; that 
in 1818, Sylvanus Montusa, and Richard Tankersly rebuilt a 
wharf on the posts of the old King’s wharf, which was blown 
down in 1811. Montusa married the widow of Espejo, and 
Tankersley was the husband of Gertrude. The defendants of- 
fered to prove, that Tankersly built a much larger wharf in front 
of the lot, which was occupied by him and his tenants till the cor- 
veyance to the trustees of his wife—the Montusa wharf as it was 
designated, was carried away by a gale in 1820 or 1821. The 
land between Water street and the river was made by filling up 
the marsh by Tankersly or those claiming under him ; some of 
the low ground was reclaimed in 1822, and much more since 
that time. 

The defendants also adduced a map made in 1824, accredited by 
the city,in order to makeit appear thatChurchst. was southofGov- 
ernment, and that north of Government street, six or seven streets 

















934 ALABAMA. 
Doe ex deut. Pollard’s heirs v. Greit, et al. 


were laid out, running in a similar direction to the river—on that 
map, Commerce, which lies between Water street and the river, 
appears to have been opened, and the ‘Tankersly wharf designated 
as westof Water strect,north of Church, and south of Government 
streets. They also proposed to introduce many witnesses to 
prove that the line of the King’s wharf lay north of the land in 
front of the lot of the defendant, on the west side of water street, 
and that the defendants have not encroached upon the claim of 
the plaintifls, which is confined to the King’s wharf as their south 
boundary ; and for the purpose of fixing the line of the King’s 
wharf, interrogated them as to their recollection of the same, of 
the marks, and memorials, &c., by which its position could be 
identified. Further, that the courses and distances laid down in 
the patent of the lessors of the plaintiff infringed on the lands to 
which the defendants were entitled. xtracts from the maps re- 
ferred to, or the maps themselves it is agreed may be considered 
as embodied by the bill of exceptions. To all the above testi- 
mony as offered the plaintiff objected, but his objections were 
overruled, and the evidence was permitted to go to the jury. 

The court, in its charge to the jury instructed them, that the 
only question they had to decide was, whether the King’s wharf 
lay above or north of Government street, and if, from the evidence 
they believed that it was thus located, they should find for the 
defendants, 

Thereupon the plaintiff’s counsel prayed the court to charge 
the jury as follows: 1. That so far as the defendants claimed to 
derive title under the act of 1824, it was competent for Congress, 
by a subsequent enactment, to grant the land claimed by the de- 
fendants, to the lessors of the plaintiff, and prescribe the bounda- 
ry and limits of the same,.as has been done by the act of 1836. 
2. That so far as the defendants claimed to hold or derive a title 
under the act of 1824, they were concluded by the patent of the 
lessors of the plaintiff, and the government survey therein set 
forth. Both these prayers for instructions were denied. 

“The court also instructed the jury, that if the King’s wharf 
lay south of government street, the plaintiff was entitled to re- 
cover to it, as his title in case of conflict was superior.” 


J. Tesr and P. Puruirs, for the plaintiff in error, made the fol- 
lowing points: 1. It may be questioned whether the defendants 
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have shown a title to the lot west of Water street ; if they have, 
their title to the eastern lot can only be deduced from the act of 
May, 1824. This statute confers a bounty, and is limited in its 
operation by an exception, of the application of which the federal 
government may judge; the government has adjudged that the 
Iessors of the plaintiff come within the exception and has located 
their claim accordingly. 

2. There is no discrepancy between the patent to the lessors 
and the act of Congress under which it was issued, and if there 
was, it would not be allowable for the defendants, who must be 
regarded as trespassers to defeat the patent, or introduce evi- 
dence to show that it improvidently issued. 

3. The act of 1836 directs that a patent shall issue, and in order 
that the land might be more particularly described, it was neces- 
sary that an examination and survey should be made as provided 
by the act of 1822. There can be no ground for the distinetion 
attempted to be drawn as to the effect of patents here and in Ming- 
land. The King’s patents frequently issue, not only for lands of 
which the crown is the exclusive proprietor, but also for that 
which the King holds as a trustee for the public. By requiring 
a patent to issue, the act of 1836, impliedly directed the prelimi- 
nary steps to be taken to ascertain the locality and dimensions of 
the land, and the patent is as much the act of Congress as if it 
had been so declared. 

4. Until the patent issues, the title remains in the United States, 
[13 Pet. Rep. 436, 148, 498; 8 Lou. Rep. N.S. 400. ] 

5. The Spanish concession to Pollard, confirmed by the act of 
1836, clearly embraces the /ocus in quo, and the patent is co- 
extensive with that enactment. 

6. It was not admissible to show that the patent of the lessors 
was improperly located, viz: that the King’s wharf was in Gov- 
ernment street, and not 14 feet south of it. 

7. The title to all lands is presumed to have been originally in 
the United States, and that Congress have unlimited power of 
legislation over the subject. [8 Story on Cons. 198; 8 Wheat. 
Rep. 595.] And cannot be controlled by State authority. [13 
Pet. Rep. 450-1, 517. | 

8. Inchoate titles emanating from Spain, &c. are mere nulli- 
tics, until confirmed by Congress, except where the Jand has 
been inhabited or cultivated prior to the treaty of St. Ildefonso, 1 
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Land Laws, 509; but an act of Congress may operate as the 
grant of the soil, 2 How. Rep. 345, 372. A patent however is 
the supreme evidence of title, and cannot be defeated by evidence 
other than a patent by anelder date. [13 Pet. Rep. 448, 450, 515 
to 518.]_ And a claim, when confirmed, relates back to the in- 
cipiency of the title. [1 Pet. Rep. 664; 6 Id. 713-14.] 

9. A survey is necessary to the appropriation of the soil, and 
a survey made by a surveyor of the United States cannot be con- 
tradicted by parol, but must be taken to be true. [7 Por. Rep. 
434.] To show the conclusiveness of the patent, and the sur- 
vey recited in it, they cited 3 Pet. Rep. 96-7, 338, 341-2-4 ; 6 Id. 
342-3-5-6, 367 to 371; 5 Wend. Rep. 146; 8 Id. 190; 14 Id. 
695-7; 1 T. Rep. 701; 11 East’s Rep. 312; 19 Johns. Rep. 
100; 1 Caine’s Rep. 358, 363; 2 Binn. Rep. 109; 4 Seret. & 
R. Rep. 461; 2 Mass. Rep. 380; 5 Greenl. Rep. 503; 2 Dev. 
Rep. 415; 4 Wheat. Rep. 144; 4 H. & Munf. Rep. 130.] 

10. The defendants have no title under the act of 1824, in vir- 
tue of improvements. [2 How. Rep.] Having no title, they 
must be regarded as mere intruders. [4 Johns. Rep. 202.] 


J. A. Camesett, for the defendant in error, said there was no- 
thing to connect the proceedings in the land office which were 
reported to the Secretary of the Treasury, as shown by the 
State Papers, and relied on by the plaintiff at the trial, with the 
subsequent legislation of Congress in 1824 and 1836. And these 
were the only evidence of title produced by the plaintiff; save 
only the patent which professes to have issued pursuant to the 
latter enactment. 

The defendant's title is proved by a Spanish concession to An- 
tonio Espejo, dated in 1803, for a parcel of land on the river be- 
low the King’s wharf and near it—a confirmation to his heirs in 
1822—a survey and patent certificate. This lot was improved in 
Spanish times, was occupied by the family of Espejo, after his 
death, and is located at the south-west corner of Water and Gov- 
ernment streets. 

Every thing that is necessary to confer a title under the se- 
cond section of the act of 1824, was proved by the defendants, 
viz: those under whom they claim had a lot west of Water street, 
which was a Spanish water lot, prior to 1813; they improved 
the ground in front of them to the east of Water street prior to 
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the 26th of May, 1824, and were in possession of the same on 
that day ; and this property is between Church and North Boun- 
dary strect. These facts entitle the defendants to the front pro- 
perty, (which is that now in controversy,) unless an opposing 
grant from the Spanish government is produced. 

The act of Congress of 1836 makes no reference to any Span- 
ish grant, nor to the claim in favor of Pollard, which is specified 
in the report; they cannot then be connected with each other. 
The report merely proves the fact that it was made, but does 
not establish the genuineness or contents of a paper of which it 
is only an abstract—to do this, it is essential that the proper proof 
should have been given of the loss of the original. [1 Ala. Rep. 
N. 8. 660.] 

By the act of 1836, the rights of third persons are carefully 
preserved. The defendants were previously invested by the 
government with land in front of their ground, and east of Wa- 
ter street, while the title of the lessors of the plaintiff were con- 
firmed to the King’s wharf. If the King’s wharf had been in 
front of Espejo’s claim, and a Spanish grant had been produced 
to Wm. Pollard, then the decision in the case of Pollard’s heirs v. 
Kibbe, and Pollard’s heirs v. Files, in the Supreme Court of the 
United States would be favorable to the plaintiff. But in this as- 
pect, the plaintiff should have shown—1l. A Spanish grant. 2. 
The location of the King’s wharf. 

A reference to the ruling of the Circuit Court, will show that 
the non-production of a Spanish grant was overlooked—its exis- 
tence and validity were assumed, and the jury were informed, 
«that if the King’s wharf was south of Government street, the 
plaintiff was entitled to recover to it as his title in case of conflict 
was superior.” The Court further charged, that the location in 
the patent was not conclusive, and that the location of the King’s 
wharf was a question of fact for the jury; the jury have decided 
that it is not south of Government street, but that the property in 
question is bounded by this street. 

The location by an agent of the government may be conclu- 
sive between the United States and the claimant, but as between 
third persons and the claimant it can have no effect, unless the 
former claim under the government subsequent to the location. 
The act of 1824, docs not provide for surveys and locations, but 
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transfers the right of the United States, leaving the parties inter- 
ested to adjust them. (Mayor, &c. of Mobile v. F'armer’s heirs, 
6 Ala. Rep. 738; 7 Missouri Rep. 98; 2 How. Rep. 344; Id. 
581.] ‘If the patent on which the plaintiff relies, goes beyond 
the act of Congress under which it issued, the latter will restrain 
and control it. 

No patent was necessary to consummate the title of the de- 
fendants under the act of 1824; they showed a legal title when 
they proved the facts necessary to confer it, according to the re- 
quirements of that enactment. This point was expreslly ruled 
in The Mayor, &c. of Mobile v. Eslava,16 Pet. Rep. 254; see 
also, 12 Pet. Rep. 410; 9 Cranch’s Rep. 43; 2 Wheat. Rep. 196; 
3 Dall. Rep. 425; 2 How. Rep. (U. 8.) 344; 6 Missouri Rep. 
330; 71d. 98.] 

Upon the titles shown, the inquiry then was, the locality of the 
King’s wharf. If this wharf had been found to be south of gov- 
ernment and in front of the lot which the defendants claim through 
Espejo, the defendants’ title would have been the oldest, inas- 
much as the plaintiff produced no Spanish grant—in fact no title 
of an earlier date than 1836. The error then, if there be any, is 
in favor of the defendant—and the jury have found that the 
King’s wharfjs above the south line of Government street ; con- 
sequently the defendants have not encroached on the plaintiff’s 
property, and the location of the United States surveyor is not 
correct. 

The Montusa wharf, was upon the site of the King’s wharf in 
1818, and is shown by the map of Dinsmore to have been above 
the line of the Montusa buildings, as there laid down. This map 
is the most unsatisfactory evidence. True the larger wharf which 
was subsequently erected by Tankersly, was in a different po- 
sition ; this seems to have confused some of the witnesses, but 
the verdict of the jury was satisfactory to the Circuit Court. 


COLLIER, C. J.—The report of the commissioner for the 
examination of land claims east of Pearl river, merely states that 
Wm. Pollard claimed as the original claimant a Spanish permit 
dated 11th December, 1809, for an unknown quantity of land, 
situate in Mobile, issued by Cayetano Perez, but of which there 
had been no survey, inhabitation, nor cultivation. In respect to 
which the commissioner remarked that the claim was forfeited 
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under the Spanish law for the want of inhabitation and cultiva- 
tion. 

Thus stood the title of the Iessors of the plaintiff, (assuming that 
they are the heirs of Wm. Pollard, the claimant,) when the act 
of 26th May, 1824, was passed. The second section of that act 
which is alone pertinent to the case before us, enacts, “that all 
the right and claim of the United States to so many of the lots of 
ground east of Water street, and between Church street and 
North Boundary street, now known as water lots, as are situated 
between the channel of the river and the front of the lots known 
under the Spanish government as water lots in said city of Mo- 
bile, whereon improvements have been made, be, and the same 
are hereby vested in the several proprictors and occupants of each 
of the lots heretofore fronting on the river Mobile, except in cases 
where such proprictor or occupant has alienated his right to any 
such lot now designated asa water lot, or the Spanish govern- 
ment has made anew grant or order of survey for the same, 
during the time at which they had the power to grant the same ; 
in which case, the right and claim of the United States shall be, 
and is hereby vested in the person to whom such alienation, grant, 
or order of survey was made, or in his legal representative: Pro- 
vided, that nothing in this act contained shall be construed to af- 
fect the claim, or claims if any such there be, of any individual, 
or individuals, or of any body politic or cerporate.” [Land 

zaws, cd. 1838, part 1.] This section relinquishes to the propri- 

etors of what were known as water lots under the Spanish gov- 
ernment, all the right and claim of the United States to so many 
of the lots of ground east of water street, within certain limits, 
and known as water lots in 1824, whereon improvements were 
then made, as are situated between the channel of the river and 
the front of those that were water lots in Spanish times, &c. It 
does not appear from the record that the lessors or their ances- 
tor were the proprietors in 1824, of a lot lying on the west side 
of Water street, or elsewhere in the city of Mobile; so that they 
can only claim under the statute of 1824, in virtue of the retro- 
spective eflect of the act of 1836. 

Let us briefly consider what was the predicament of the de- 
fendant’s title at this latter period, and what influence the act of 
1836 has upon it, even if it relates to the same property. That 
statute enacts, “ that there shall be, and is hereby confirmed unto 
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the heirs of William Pollard, deceased, a certain lot of ground 
situated in the city of Mobile, and bounded as follows, to wit: on 
the north by what was formerly known as John Forbes and 
company’s canal; on the west by Water street ; on the south by 
the King’s wharf; and on the east by the channel of the river ; 
and that a patent shall issue in the usual form for the same: Pro- 
vided, That this act shall only operate as a relinquishment on the 
part of the United States, ofall their rights and claim to the above 
described lot of ground, and shall not interfere with or aflect the 
claim or claims of third persons.” [Laws U. 8. 531.] 

If Pollard had a claim to the lot confirmed to him, the confir- 
mation would relate back to the time when the incipient title at- 
tached, if the fee was in the United States, But it is not compe- 
tent for Congress, by a mere enactment to confer upon its gran- 
tee, a title which had already vested in a third person ; and in the 
present case, such a purpose is expressly disavowed. ‘The pro- 
viso to the act we are considering, declares that it shall only ope- 
rate as a relinquishment on the part of the United States of all 
their right and claim, and shall not interfere with, or affect the 
claims of third persons. This is quite sufficient to show, that if 
the title to the lot described in the act, had passed out of the fede- 
ral government, the act was itself inoperative. 

The tithe under which the defendants claim, commenced in 
1803, and was confirmed by anact of Congress of the 8th May, 
1822, entitled « An act confirming claims to lots in the town of 
Mobile, and to land in the former province of West Florida, 
which claims have been reported favorably on by the commis- 
sioners appointed by the United States.” [Land Laws, ed. 1838, 
part 1, p. 348 ; sce also, Id. pp. 208-316.) This claim was found- 
ed ona “Spanish permit” to Anthony Espejo, of which the com- 
missioner reported no survey had been made ; consequently, un- 
der the eleventh section of the act of 1819, it was surveyed, and 
its boundaries ascertained. By a patent certificate issued by the 
register and receiver of the land office at St. Stephens, the lot in 
virtue of which the defendants claim the premises in question, is 
described « as a lot of ground within the city of Mobile, begining 
at the south west corner of Government and Water streets, and 
running thence with Government street, 8. 76, W. 149 4-12 feet 
to a stake, thence S. 11, E. 64 feet to a post, thence N. 76, E. 
149 4-12 feet to Water street. thence along said street N. 11, W, 
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64 feet to the begining, containing nine thousand five hundred 
and fifty-seven feet, English measure.” 

The location of this lot shows a front on Water strect of one 
hundred and forty-nine 4-12 feet ; and the proof very fully estab- 
lishes that it was known under the Spanish government as a wa- 
ter lot; that it is situated between Church street and North 
Boundary strect; that improvements were made on the lot in 
front of it between Water street and the channel of the river, prior 
to May, 1824, by those under whom the defendants deduce title. 
This being the case, what title remained in the United States to 
relinquish by the act of 1836 to the lessors of the plaintiff? Did 
not the confirmation of Espejo’s claim in 1822, and the act of 
1824 invest his heirs not only with the land embraced by the 
Spanish permit, but also with the reclaimed land lying east of 
Water street and west of the channel of the river? Does not the 
act of 1824 operate as a grant in favor of the persons coming 

rithin the categories it prescribes, and thus estop Congress from 
making a valid disposition of the same property, by a subsequent 
enactment intended to operate either as a primary or secondary 
conveyance ; more especially if the second act be not sustained by 
alegal obligation resting on the Federal Government? And if 
it be a grant where is the necessity for issuing a patent in order to 
consummate the grantce’s title? [See Hallett @ Walker, ct al. 
v. Doe, ex dem. Hunt, et al., 7 Ala. Rep. 882.] 
3ut ifthese questions should all receive an answer unfavora- 
ble to the defendants, it might then be asked, whether, as the shore 
of the Mobile river was vested in the State, in trust for the pub- 
lic, previous to reclamations made east of Watcr street, Congress 
could enact any law which would impair the right of the State 
by granting the soil of what was the shore when the State be- 
came the fiduciary proprietor? We think a negative response 
is furnished by the decision of the Supreme Court of the United 
States in Pollard’s lessee v. Hagan, et al. 3 How. Rep. 212. 
See also Doe, ex dem. Kennedy v. Bebce, ante 909. 

Ifall these objections to the plaintiff’s title he untenable, then 
we would say, that there is no error in the charge to the jury pre- 
judicial to his rights. It referred the location of the King’s wharf 
to the ascertainment of the jury, remarking that as this was the 
south boundary of the plaintiff’s confirmation, if they found it to 
be north of Government street, the defendants were not shown 
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to be in possession of any part of it, and they should return a ver- 
dict for the plaintiffs. But ifthe King’s wharflay south of Gov- 
ernment street, the plaintiff was entitled to recover the land ex- 
tending as far south as the wharf; because his title, in case of 
conflict, was superior to the defendants. ‘This, it seems to us, 
conceded to the plaintiff quite as much as he could have asked. 

What has been said of the effect of the acts of 1824 and 1836 
almost covers the entire ground of the charges prayed and re- 
fused. If it isincompetent for Congress by a legislative enact- 
ment to grant to one person land which it has already granted 
to another, it is diflicult to conceive why a patent issuing in vir- 
tue of such inoperative grant, should itself be conclusive in a 
court of law, of the title of the patentee. We have not thought 
it necessary to scan with particularity the descriptive terms of 
the patent adduced by the plaintiff. If it describes the land by 
other metes and bounds than the act of 1836 designates, as to the 
excess it professes to convey it must be merely void not only in 
equity, butatlaw. This point was so ruled in Doe, ex dem. Pol- 
lard’s heirs v. Files, [8 Ala. Rep. 47.] This decision now re- 
ceives our entire approbation ; and is fully sustained by Stoddard, 
et al. v. Chambers, [2 How. Rep. (U.S.) 284.] 

The consequence is, that the judgment of the Circuit Court is 
affirmed. 





SHEHAN v. HAMPTON. 


1. Ina plea under the statute discharging a surety, when the creditor, after 
notice in writing, omits to proceed on the security, it is not necessary to 
aver that the surety apprehends that his principal is about to become in- 
solvent, or that he was about to migrate from the State without paying the 
debt ; nor is it necessary his apprehension of these facts, or either of them, 
should be set out in the notice. 

2. A notice which omits to point the creditor directly to the principal, whom 
he is required to proceed against, or to the security, on which he is requir- 
ed to proceed, is of no effect, either under the statute or at common law. 
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3. The discharge of a surety, by means of the statutory notice, must be plead- 
ed specially. 

4. When a demurrer is improperly sustained to a plea, but the party defend- 
ant has the benefit of his defence before the jury on another plea, or the 
record shows he is entitled to no defence under the plea overruled, the 
judgment will not be reversed. 


Writ of Error to the Circuit Court of St. Clair. 


Assumpesit by Hampton, upon a note payable to him as execu- 
tor of the estate of Joel Chandler, and made by Shehan, and also 
by Joel Chandler and one McCoy, neither of whom were sued in 
this action. The note is dated 16th September, 1840, payable 
one year after date. 

With the general issue, the defendant pleaded a plea to this 
effect, viz: 

« The said defendant saith actio non, because he says he is the 
surety of Joel Chandler, one of the makers of the note sued on, 
and that he as such surety, at, to-wit, in the county aforesaid, on 
the 18th day of September, 1841, gave to the said plaintiff notice 
in writing, according to the statute in such case made and pro- 
vided, requiring the said plaintiff to sue on said note as soon as 
the law would permit: and the defendant in fact saith, that the 
said plaintiff did not, ina reasonable time thereafter, and after the 
same became due, commence an action on said note, and proceed 
with due diligence by the ordinary course of law to recover 
judgment for, and by execution to make the amount due by the 
said note; and this the defendant is ready to verify. Where- 
fore, &c.” 

The plaintiff demurred to this plea, and his demurrer was sus- 
tained. 

At the trial the defendant proved the note sued on was given 
for the purchase of land, sold as the property of Joel Chandler, 
deceased, and that he was the surety for Joel Chandler, one of 
the makers of the note. He then proved the service of the fol- 
lowing notice on the plaintiff, on the 18th September, 1841, viz: 

To the executriz and executors of Joel Chandler, sen. deceased. 
You and each of you are hereby notified to collect all monies due 
to the estate of Joel Chandler, dec’d, for which I stand as surety, 
as well for the lands as for the personal property of the said de- 
ceased, as soon as the law will permit, or I shall no longer stand 
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as surety—in which you can use your own pleasure, but at your 
own risk. 
Your’s, respectfully, Joun Suenan. 

September 17, 1841. 

This the defendant offered to read, under the plea of non as- 
sumpsit, as a written statutory notice, under the 6th section of an 
act found in Clay’s Digest, 532; the Court refused, because there 
was no special plea under which it could be given in evidence ; 
but permitted it to go to the jury asa verbal notice to sue. The 
defendant excepted to the refusal of the Court to allow it to go 
to the jury as a statutory notice. 

The overruling of the plea and the refusal of the Court to al- 
low the notice to go to the jury as a statutory notice, is now as- 
signed as error. 


B. Pore, for the plaintiff in error, insisted, 

1. That the statute (Digest, 532, § 6,) never contemplated the 
notice should set out thesurety’s grounds for apprehending loss, or 
a technical description of the notes, &c. which were the objects 
ofnotice. Such a construction will defeat the intention of the 
law-makers, as not one in ten could pursue the terms of the act. 
The plea is substantially in the terms of the statute, and the time 
alledged shows the notice was given after the maturity of the 
nvte. 

2. The proof of discharge was, however, admissible under the 
general issue,and should have been allowed as a statutory notice. 


S. F. Rice, contra, argued, 

1. The statute must be construed according to its terms. This 
privilege is given to the surety only when he shall apprehend the 
insolvency of his principal, or that he is about to migrate from the 
State without making payment. In every such case the right is 
given, but not beyond it. The plea therefore must show the ex- 
istence of the facts which authorise the notice. 

2. The plea should have set out the notice actually given, so 
that the Court might judge if the statute was pursued. Itis not 
sufficient to aver that the notice was given according to the sta- 
tute. This is a legal conclusion, and facts are required upon 
which to found it. [Frazer v. Thomas, 6 Ala. Rep. 169.] 

3. The notice given in the present case is clearly defective as 











#. 
JANUARY TERM, 1846. | 945 








; Shehan v. Hampton. 








a statutary notice, as it doés not show for whom Shehan was su- 
rety. It conveys no information to the party that he is required 
to sue Joel Chandler the principal. But if good,"it is no dis- 
charge unless specially pleaded. A statutory discharge must al- 
ways be pleaded. [Brown v. Hemphill, 9 Porter, 206.] 

4, As a notice to sue, it was allowed to go to the jury, but 
such a notice only involves the enquiry into the actual injury. oc- 
casioned by the omission, and here the verdict ascertains that 

‘none has been cuased. 4 





GOLDTHWAITE, J.—1. To a full understanding of the 
questions on the demurrer to the plea, it is necessary to recite the 
statute on which it is founded. So much as is necessary for this 
purpose, is in these words: « When any person shall become 
bound as security, by bond, bill or note, for the payment of mo- 
ney or any other article, and shall apprehend that his principal is 
likely to become insolvent, or to migrate from this State, without 
previousiy discharging such bond, bill, or note, it shall be lawful 
for such security, in any such case, (provided an order shall have 
accrued on such bond, bill or note,) to require,in writing, 
of his creditor, forthwith to put the bond, bill or note, by which 
he may be bound as security as aforesaid, in suit, and unless the 
creditor so required to put such bond, bill or note in suit, shall in 
a reasonable time commence an action on such bond, bill or note, 
and proceed with due diligence in the ordinary course of law, to 
recover judgment for, and by execution to make the amount due 
by said bond, bill or note, the creditor so failing to comply with 
the requisition of such security shall thereby forfeit the right which 
he otherwise would have had to demand and receive of such se- 
curity the aniount of such bond, bill or note.” 

It will be perceived, the omission to sue after the statutory no- 
tice is given, involves the entire forfeiture of the debt, so far as 
the surety is connected with it, wholly independent of any ques- 
tion of injury growing out of the delay to sue. In Bruce v. Ed- 
wards, 1 Stewart, 11, this statute was considered as cumulative 
merely, and did not abridge the right of the surety, by the com- 
mon law, to give notice to the creditor in any other mode. It 
was also held, that by the common law, the omission to sue in- 
volved the discharge of the surety, if after the notice the princi- 
pal became insolvent. It results therefore from this decision, 
119 
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which has been recognized ever since as a correct exposition of 
the law, that a general notice to sue the principal is different from 
the notice under the statute. In the one case the surety is dis- 
charged only if he is injured by the delay, but in the other abso- 
lutely. It seems to me this calls for the strictest construction of 
the statute, and by its terms the discharge is allowed in two cases 
only, viz: when the surety apprehends his principal is likely to 
beeome insolvent, or that he is about to migrate from the State 
without previously paying the debt, that the surety ought to be 
held to express this apprehension in his notice to the creditor. 
If this is not required, how is thecreditor to understand whether 
the notice is under the common law or under the statute. The 
majority of the Court, however, entertain a different opinion, and 
consider the apprehensions of the surety as matter which cannot 
be put in issue, and therefore need not be stated either in the no- 
tice or plea. We all concur that the plea is unexceptionable in 
other respects, as it substantially pursues the statute. The plea 
being sufficiently pleaded, in the opinion of the majority of the 
Court, the demurrer was improperly sustained. 

2. The question upon the admission of the notice to the jury, 
involves two points : first, whether it is good as a statutory no- 
tice; and second, if it is, whether it was admissible under the 
general issue. 

Independent of my own opinion, that the notice is defective 
under the statute, for the reason stated in connection with the 
plea demurred to, we all consider it bad, alike under the statute 
and at common law, in not setting out that the party giving the 
notice is, in point of fact, the surety for Joel Chandler. Conced- 
ing that the notice in other respects, may be general, or at least 
with regard to the sum, date, and description of the instrument 
by which the surety is bound, yet, in this instance, the notice or 
writing gives no intimation to the creditor, that he is required to 
proceed by suit upon any note in which Joel Chandler is the prin- 
cipal debtor. The notice is too general and indeterminate in this 
particular, to warrant any presumption thatthe defendant demand - 
ed, this particular note should be put in suit. When a statute 
requires an individual to be designated to another, there must be 
sufficient information given to enable the person to be ascertain- 
ed with certainty. [Chichester v. Pembroke, 2 N. H. 530.] 
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3. If the attempt was to relieve the surety in consequence of 


the omission to proceed against the principal after notice, under 
the common law rule, the evidence would certainly be admissible 
under the general issue, because that is a defence by the common 
law, and shows that ex equo et bono, the plaintiff is not entitled to 
his action. [Manchester Co, v. Swecting, 10 Wend. 162.] But 
when the defence is under the statute, the omission to sue is a dis- 
charge, independent of all equitable considerations. In this re- 
spect, it does not seem to differ from a discharge produced by the 
insolvent or bankrupt statutes, which must be pleaded specially. 
[1 Chitty’s Plead. 474.] We therefore incline to the opinion that 
when this statutory notice is interposed as a bar, it can only be 
done by a special plea. 

4. It is true a technical error was committed in sustaining the 
demurrer to the special plea; but the defendant shows this error 
is wholly immaterial, for he produces the notice which he gave, 
and had all the advantage of it, as a common law notice, under 
the general issue, and that too, when in point of law, the notice 
was insufficient to let in the defence. The jury, in effect, here 
declared, he has sustained no injury from the plaintiff’s omission. 
In McKenzie v. Jackson, 4 Ala. Rep. 230, and Rakes v. Pope, 7 
Ib. 162, we held there was no sufficient error to reverse the judg- 
ment, although a demurrer to pleas had been improperly sustain- 
ed, if the same defence was admitted, and admissible under other 
pleas. In the present case the party has had all the benefit from 
his defence, which under the most favorable circumstances he 
would be entitled to; and it seems to us a strained presumption, 
to suppose he may have another written notice, which, in the 
event of another trial, will fit his plea. We think the priiciple 
of the cases just cited, extend to govern this. 

Judgment affirmed. 









t 
| 
{ 
4 


948 ALABAMA. 


Agee v. Steele. 











AGEE v. STEELE. 


1. S, having a judgment against A, verbally agreed with him that he would 
bid offthe land of A, subject toan agreement to be afterwards entered in- 
to between them. Shortly afterwards they met, and ascertained the amount 
due from A to 8, including the note here sued upon, and it was then agreed 
in writing, that A should have two years to pay the debt, by four equal 
instalments, and that upon the payment of the debt, S would convey the 
land to A. A failed to pay the instalments, and by consent of A, S sold 
the land—Held that the verbal agreement was void under the statute of 
frauds, and the written agreement void for want of consideration. That 
it was a mere gratuitous promise. which S might have disregarded, and 
brought suit, immediately for the recovery of the debt, andtherefore d id 
not exonerate the surety. 


Error to the Circuit Court of Monroe. 


Assumpsit on a promissory note for $200 made by one John 
Peebles and the plaintiff in error. 

From a bill of exceptions, it appeared in evidence that Peebles 
was the principal, and Agee the surety in the note sued on. That 
in May, 1840, certain real property belonging to Peebles, was 
about being sold by the sheriff under execution, and a verbal 
agreement was entered into, between him and Steele, that the 
latter should bid off the land, subject to an agreement to be there- 
after entered into between the parties, which he accordingly did, 
at $750, and took the sheriff’s deed therefor. It was proved 
that the property at the time of the sale was worth $3000. 

Shortly after, Peebles and Steele ascertained the amount the 
latter owed the former, which, including the price bid for the 
land, and the note here sued on, amounted to $1566 65, and 
thereupon, Steele executed to Peebles, the following instrument 
of writing : 

« Whereas, I am by purchase at sheriff’s sale, the owner of 
the lands and tenements upon which are situate the saw mill and 
improvements now possessed by John Peebles, to wit: &c. (de- 
scribing the lands ;) and the said John Peebles being now indebt- 
ed to me in the sum of $1566 65, being the amount I bid and 
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paid for his land, and the amount which he owes me in addition 
thereto. Now ifthe said John Peebles, will pay the said sum of 
$1566 65, with interest thereon as follows, to wit: one fourth 
part with the interest thereon in six months—one fourth part with 
the interest thereon in twelve months—one fourth part with the 
interest thereon in eighteen months—and one fourth part with 
interest in twenty-four months from this date, then I obligate my- 
self to convey to said Peebles, his heirs, &c. the above described 
land and premises. ut it is distinctly understood, that upon the 
failure of the said Peebles to pay the first, or any subsequent in- 
stalment, then the said Steele may and shall forthwith enter into 
possession of said land and premises. 13 July, 1840. 
Sreruen Sreexe. 

Peebles never paid any of the instalments, and some eighteen 
months afterwards, Steele with the consent of Peebles, who had 
remained in possession, sold the land for $800. 

The defendant’s counsel moved the Court to charge,that by the 
agreement Peebles had the option, either to pay the instalments 
and take the lands, or to decline doing so, and if he did, that 
Steele had the full ownership of the lands, and Peebles was ex- 
onerated from the payment of the debt, which the Court refused. 
Further, that if the surety was not privy to, and consenting to 
the delay given upon the payment of the debt, that he was dis- 
charged, which the Court also refused, and the defendant except- 
ed. This is now assigned as error. 


Pecx & Cuanrk, for plaintiff in error, did not insist on the first 
point, but argued that the surety was discharged by the agree- 
ment entered into for delay. That although the verbal agree- 
ment was not obligatory, yet it constituted a moral obligation, 
which was a sufficient consideration to sustain the written con- 
tract afterwards entered into, and which might be enforced in 
Chancery. That it was in effect a mortgage. They cited 2 
Porter, 414; 2 Metcalfe, 176; 3 Id. 255. 


Biount, contra. There is no consideration to support the 
agreement. It was neither beneficial to Steele, or injurious to 
Peebles, and ‘was a mere kindness, or gratuity, not binding in 
law, and did not restrain Steele from suing at any time he pleas- 
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ed on this contract. Mere delay in suing, will not absolve the 
surety. He cited 6 Ala. 533. 


ORMOND, J.—A contract between the creditor and the prin- 
cipal debtor, which prolongs the time of payment of the debt, 
without the consent of the surety, absolves him from liability for 
the debt. A contract to produce this result, wust be one which 
is obligatory on, and may be enforced by the parties to it, and 
the single question is, what is the nature of the contract relied on 
in this case, for the discharge of the surety. 

The verbal agreement about the purchase of the land, was 
clearly invalid under the statute of frauds,and was so admitted 
to be in the argument, and the written contract is equally desti- 
tute of validity, for want of consideration. It was a mere gra- 
tuitous promise, to wait with the debtor for two years, to enable 
him to pay by instalments, the debt which he owed, and the mo- 
ney which was advanced upon the sale of the land, and created 
no legal obligation whatever upon’ Steele, who might have dis- 
regarded it, and brought suit immediately for the debt. It did 
not therefore abridge any right of the surety, who might either 
have paid the debt himself, or required Steele to bring suit for its 
recovery. 

It is urged that the verbal agreement created a moral obliga- 
tion, which will support the written contract afterwards made. 
A moral obligation to do an act, may support an express prom- 
ise to perform it, as a promise to pay a debt barred by the sta- 
tute of limitations, or created during infancy. In these and other 
cases of imperfect moral obligation, which might be supposed, 
the party is in morals, and conscience, bound to do the act, al- 
though by law he cannot be enforced to do it. Nothing of that 
kind exists here. A mere naked promise, though, it may create 
an honorary, does fot constitute a moral obligation, in the pro- 
per legal sense of that term, though in ethicks a man may be said 
to be morally bound, to perform every promise he voluntarily 
makes. The common law takes no cognizance of such promises, 
and their being in writing adds nothing to their validity. 

There is not a little of refinement and subtlety, in this doctrine 
of the discharge of sureties by contracts between the creditor and 
principal debtor, to which they have notin form assented, but 
which in reality are for their benefit. A modern English Chan- 
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cellor has declared, that “it was a refinement of the Court of 
Chancery, and he would not refine upon it,” and although we 
must enforce the law upon this subject as we find it, we certain- 
ly shall not extend its boundaries, or stretch its limits, beyond its 
present dimensions. 

In our opinion the law was correctly expounded by the Circuit 
Court, and its judgment must be affirmed. 


THE STATE v. KREPS. 


. 

1. The 11th section of the 8th chapter of the Penal Code which authorizes a 
nolle prosequi to be entered and another indictment to be preferred, 
where, in the progress of a criminal trial, there shall appear such a vari- 
ance between the proof adduced and the indictment, as will require the 
acquittal of the accused, unless he willassent to an amendment, is not un- 
constitutional. 

2. Where an indictment charges a larceny of a bank note and other articles, 
and there isa variance between the indictment and the proof in respect to 
the bank note only; the Court cannot, under the 11th section of the 8th 
chapter of the Penal Code, permit a nolle prosequi to be entered, that an- 
other indictment may be preferred, because the accused will not consent 
to an amendment of the indictment so as correctly to describe ths bank 
note. 


Upon points referred from the Circuit Court of Randolph. 


Tue defendant was indicted in the Circuit Court of Talladega, 
for breaking and entering the storehouse of Alfred Wood and 
Nelson Wood, and stealing therein « one gold watch of the va- 
lue of two hundred dollars, ten silver watches of the value of fifty 
dollars each, one bank bill of the denomination of fifty dollars, is- 
sued by the Bank of Mobile, of the value of fifty dollars, all of the 
the proper goods and chattels of the said Alfred Wood and Nel- 
son Wood.” Upon the.application of the accused the venue was 
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changed, to Randolph, where he was tried, found guilty and sen- 
te need to four years imprisonment in the penitentiary. 

Upon the trial, certain legal questions were reserved, and 
which are referred to this Court, as novel and diflicult. These 
questions may be thus stated: 1. Nelson Wood testified that 
in addition to the gold watch and ten silver watches, there were 
stolen from his house «a bank bill of the denomination of fifty 
dollars, issued by the Branch of the Bank of the State of Alaba- 
ma at Mobile, worth something near fifty dollars, and other bills 
of various denominations, amounting:in all to cighty-three dol- 
lars.” ‘The defendant’s counsel moved to exclude this evidence 
from the jury, because it described a bank bill variant from the 
one described in the indictment; the motion was overruled and 
the defendant excepted. 

2. The solicitor moved, under the 11th section of the 8th chap- 
ter of the Penal Code, that the defendant be asked to assent to 
the amendment of the indictment, so as to correspond with the 
proof, or in case he refused to do so, that then the solicitor be 
permitted to enter a nolle prosequi, and prefer another indictment. 
Thereupon, the Couft being of opinion that the variance between 
the indictment and the proof was so material as to authorize the 
acquittal of the defendant, determined, that unless the defendant 
assented to the proposed amendment, the motion of the solicitor 
be granted. The defendant objected to the amendment, and to 
being put to his election to submit to it, or the alternative, and 
demanded that the trial should proceed without alteration of the 
indictment. ‘These objections were overruled, and the defend- 
ant, under the decision of the Court, assented to the proposed 
amendment, that the words “Bank of Mobile,” be stricken out, 
and the words « the Branch of the Bank of the State of Alabama 
at Mobile,” be inserted in their stead; which was accordingly 
done. 

The proof tended to show that all the property was stolen at 
one time; the watches were subsequently found in a cellar, and 
the money was found and reclaimed under the following circum- 
stances, viz: on the second day after the larceny, was committed, 
the defendant was imprisoned ; some time aftéfwards he was 
taken out of prison and went in company with two persons, who 
were sworn as witnesses on the trial, and drew from under the 
sill of an unoccupied house, a purse, which he handed to them, re- 
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marking,here is the money. The witnesses opened the purse,and 
found it to contain $78, viz: abill of fifty dollars on the Branch of the 
Bank of the State of Alabama at Mobile, and other money, which 
they handed to Nelson Wood. Qneof the witnesses testified that N. 
Wood had previously described the fifty dollar note to him as he 
found it in the purse, and the latter testified, that from his previ- 
ous knowledge and examination of the fifty dollar note that had 
been stolen, he felt confident that the note thus given up to him 
was the same. The defendant had been arrested originally on 
the discovery of tle watches, and before the money was discov- 
ered. It was the opinion of the Courtgthat independent of the 
testimony in respect, to the discovery and reclamation of the mo- 
ney, there was not sufficient evidence to authorize the convic- 
tion of the defendant. 

The jury having returned their verdict, the defendant moved 
in arrest of judgment—1l. The indictment docs not describe the 
property charged to have been stolen with sufficient accuracy. 
2. There are defects apparent upon the face of the indictment. 
This motion was overruled, and the questiogs thereupon arising, 
were referred to this Court as novel and difficult. 





S. F. Rice and A. Wuire, for the defendant, made the follow- 
ing points: 1. The 11th section of the 8th chapter of the Penal 
Code is irreconcilable with the 5th and 6th amendments of the 
constitution of the United States, and the 10, 11, 12 sections of 
the declaration of rights of the Alabama constitution; it is conse- 
quently unconstitutional; and this conclusion may be deduced 
from the previous decisions of this Court. [Clay’s Dig. 439; 5 
Porter’s Rep. 484; 2 Ala. Rep. 102; 4 Id. 603; 10 N. Hamp. 
Rep. 558.] If the Court may force a defendant to assent to 
an amendment, or upon his refusal direct a nolle prosequi, there 
can be no limitation as to the character of the amendment: for 
if the power of the Court be conceded to any extent, it may be 
exercised, even so as to charge an offence entirely different. Yet 
no one it is apprehended would contend that it should be carried 
thus far. 

The evideri@e in respect to the discovery and reclamation of 
the money could have been considered by the jury without an 
amendment of the indictment, and applied to the charge of steal- 
ing the watches. There was theh no necessity for amending. so 

120 
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as to authorize the conviction of the defendant for stealing the 
watches; and consequently not such a variance between the alle- 
gations and proof as would for that cause have authorized an 
acquittal. 

Now conceding that there may have been a conviction for the 
watches without the amendment, and still the prisoner has been 
prejudiced by the remark of the judge in their hearing, that « in- 
dependent of the evidence in relation to the money,” the testimo- 
ny was not sufficient to “ authorize a conviction.” This was tan- 
tamount to a declaration to the jury, that they should convict the 
defendant if the amendment was made. 

There is no such bank, as the « Bank of Mobile.” [Clay’s Dig. 
128, §16.] The stealing of a bill issued by the Bank of Mobile, 
is not indictable. That which is called an amendment, is the in- 
troduction of a new offence into the indictment. 

The indictment as amended, is for stealing a “bank bill.” 
This does not follow the statute, or show what description of bill 
was stolen; and is consequently defective. [1 Binn. Rep. 201; 
13 Peters’ Rep. 176;,1 Nott & McC. Rep. 9; 2 Har. & G. Rep. 
407; 3 Binn. Rep. ; Clay’s Dig. 425, § 57.] The indict- 
ment does not aver that the bank bill was issued by an incorpo- 
rated institution, or that the plaintiffin error knew it to be of va- 
lue; nor does it aver that the bill was lawful. [4 Ohio Rep. 
386.] 


Arrorney GenerAL, for the State. The 11th section of the 
8th chapter of the Penal Code, confers no power upon the Cir- 
cuit Judge, except at the defendant’s election, which he did not 
possess previous to its passage, and this election thus accorded 
to him, cannot render the statute unconstitutional. 

If the indictment had embraced the charge of stealing a bill of 
the Bank of Mobile only, then it would have been competent for 
the Court to have recognized the prisoner upon the failure of 
proof to answer for a larceny of a bill of the Branch of the Bank 
of the State of Alabama, at Mobile. Sooner than submit to this, 
the defendant agreed to the amendment, and certainly has no 
right to complain. t 

There could be no case to which the section of the code which 
is objected t6is more applicable. 

The indictment is sufficiently deflnite in the description of the 
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property stolen. ‘This Court cannot know whether the jury in- 
tended by their verdict to affirm the larceny of all, or of what 
article mentioned in the indictment. But if the indictment was 
for the larceny of the bank bill alone, it is sufficient. [Clay’s 
Dig. 425, § 56; Arch. Cr. L. 46,and precedents under the Eng- 
lish statutes. ] 


COLLIER, C. J.—It is enacted by the 11th section of the 
8th chapter of the Penal Code, that « whenever, in the progress 
of a criminal trial, it shall be found, that there is such a material 
variance between the allegations of the indictment, and the proof 
adduced, as will for that cause authorize the acquittal of the ac- 
cused, and he shall not assent to the amendment of the indictment, 
so as to correspond with the proof, it shall be lawful for the so- 
licitor, with the leave of the Court to enter a nolle prosequi at any 
time before the jury shall retire, and prefer another indictment at 
the same or any subsequent term of the Court,” &c. [Clay’s 
Dig. 439.] Of the constitutionality of this enactment, we think 
there can be no well grounded doubt. If the discrepancy « be- 
tween the allegations of the indictment and the proof adduced,” 
be such as will authorize the acquittal of the accused, a verdict 
of not guilty cannot be pleaded in bar of another indictment 
adapted to the admission of the evidence. What objection then 
can there be to the defendant in such case waiving a verdict in 
his favor, and consenting to an amendment of the indictment 4 
By this course of procedure, the administration of justice may be 
expedited ; for if the defendant is acquitted in consequence of the 
inappropriateness of the indictment, when the proof shows his 
more than probable guilt of an offence against the criminal law, 
the Court should certainly commit, or recognize him to answer to 
another indictment. It is frequently a matter of consequence, 
not only to the innocent, but to the guilty, that they should have 
a speedy trial—to the former that they may be acquitted—to the 
latter that the dreaded punishment be not long suspended ; the 
more especially where the accused is compelled to submit to im- 
prisonment, either before or after conviction. 

If the deféndant in the case at bar had been indicted merely for 
the larceny of the fifty dollar bank note, there could have been 
no objection to allowing the amendment. But the indictment 
embraces not only the bank note, it charges also the stealing of 
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one gold and ten silver watches. Now in respect to the latter, it 
is not pretended that there was any variance in the proof, what- 
ever opinion may have been entertained as to its sufficiency ; and 
a nolle prosequi could not be entered, consistently with the rights 
of the accused in all criminal prosecutions. 

When an indictment for a felony has been submitted to a jury 
upon the plea of not guilty, it is not allowable for the Court to 
permit a nolle prosequi to be entered, (without the consent of the 
accused.) that he may be again indicted for the same offence. It 
is the office of his triors to make “true deliverance” between the 
State and himself, and it is beyond the competency of the judge 
to arrest the due course ef law by withdrawing the cause from 
the jury. This principle has been recognized for a period of time 
“beyond which the memory of man runneth not to the contrary.” 
Its antiquity and stability make it a fundamental doctrine in crim- 
inal jurisprudence. See The State v. Williams, 3 Stew. Rep. 
476 to 479, and cases there cited ; Ned v. The State, 7 Porter’s 
Rep. 187. 

The amendment, it must be observed, was not willingly assent- 
ed to by the defendant, but his consent was given to prevent the 
withdrawal of the issue from the jury, and his trial upon a second 
indictment. It is sufficiently apparent from what has been said, 
that the Court had not the power in respect to the watches, to 
compel the defendant to elect between such alternatives ; and the 
bank bill being embraced in the same indictment as one of the 
objects of the larceny, the case does not come within the provis- 
ion of the Penal Code which has been cited. We express no 
opinion upon the sufficiency of the evidence to convict for steal- 
ing the watches, without the amendment of the indictment ; nor 
will we undertake to determine to what extent amendments are 
allowable under that enactment. 

This view is decisive of the case, and we will not consider the 
questions raised as to the sufficiency of the indictment. The 
judgment of the Circuit Court is reversed, and the cause remand- 
ed, that it may be proceeded in according to law. [See The 
State v. Williams, supra; Ned v. The State, supra; The State v. 
Hughes, 2 Ala. Rep. 102.] And the prisoner will remain in cus- 
tody until he be legally discharged. 
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ABATEMENT. 


1. In pfactice, no formal judgment of respondeas ouster is entered upon the 
sustaining a demurrer to a plea in abatement.,~The sustaining of the de- 
murrer is entered on the record; and if the defendant wishes to plead over 
he is permitted to doit. Massey v. Walker, ...+secccececeeecceees 167. 
See Pleading, 8. 

See Practice at Law, 2. 


ACOOUNTS. 


1. Where a party presents an account to his debtor, in which are stated both 
delnts and credits, he shall not claim the benefit of the former without sub- 
mitting to the latter also. Fitzpatrick, Adm’r, v. Harris, ........++++ 32. 

2. To charge one for articles which he did not authorize the purchase of, 
but which came to the use of his family, it must appear that he knew the 
fact, and did not object, or offer toreturnthem. Grant v. Cole & Co., 519. 
See Chancery, 22. 

See Evidence, 65. 


ACTION. 


1. A brother-in-law, wrote to the widow of his brother, living sixty miles dis- 
tant, that ifshe would come to see him, he would let her have a place to raise 
her family. Shortly after she broke up and removed to the residence of 
her brother-in-law, who for two years furnished her with a comfortable res- 
idence, and then required her to give itup: Held, that the promise was a 
mere gratuity, and that an action would not lie for a violation of it. Kirk- 
acy V. Karkaty, cccccccccsccccccccccccscccsceceseccccccccsosese 131. 

2. When an agent was employed to sell land, and took from the purchaser 
the note of another individual, indorsed by the purchaser, it is no defence 
in a suit on the indorsement, in the name of the agent, to show, that the 
principal has received the amount of the purchase money, unless it is also 
shown, that it came from the maker or indorser of the note. The agent 
paying the money to his principal, acquired such an interest in the note as 
to entitle him to sue upon it. T'ankersley v. J. & A. Graham,....... 247 
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ACTION—c OMTINUED. 


3. Anaction for refusing tocomply with acontract of sale, made with a sheriff 
upon a sale of property under execution, is properly brought in the name 
CG. Fe in a cnc cceccisuccésccsscthsccccecacn 

4. A sheriff who has lawfully seized slaves under an attachment, is not liable 
in an action of trespass, if he refuse to permit the defendant to replevy 
them, although a valid bond with sufficient sureties may be tendered.— 
PE O. BN, Bige cc ccccccccccsesccscccesccoscccccoses 412. 

5. If adjoiuing proprietors enter into an agreement, one to keep up one-half 
the fence, and the other the other half, an action of trespass cannot be 
maintained by one against the other, for an injury caused by an insufficient 
fence, but the remedy is for a breach of the contract. Walker v. Wa- 
DOD), oc dkcerccceedoeensececccscceseecsscccocoscceses 493. 
See Constable and Surety, 1,2. 

See Guardian and Ward, 5 
See Indorser and Indorsee, 3. 
See Pleading, 1 


ADMIRALTY PROCEEDINGS. 


1. It is premature to render judgment upon a replevy bond, conditioned for 
the delivery of a steamboat to the sheriff,at the same time that the boat 
is condemned. Bell and Casey v. Thomas, ........-++++- rere A 

2. If a bond for the delivery of a boat seized under process, in a libel suit, is 
good as a common law bond, it may be proceeded on as a stipulation, al- 
though it does not conform to the statute. Ib..........00e000000 2527 


See Deeds and Bonds, 2. 


ADVANCEMENT. 


1. When either money, or property, is advanced to a child, it will prima _fa- 
cie be an “advancement” under the statute, and must be brought into 
hotch pot ; but it may be shown that it was intended as a gift, and not as 
an advancement ; or unless it be of such a nature that it cannot be pre- 
sumed to be an advancement, as trifling presents, money expended for ed- 
ucation, &c. T'he Distributees of Mitchell v. Mitchell’s Adm’r, ....... 414 

2. Where a father, by deed, conveyed real and personal property to two of 
his minor children, declaring at the time that it was not given as an ad- 
vancement, but was to be in addition to their equal share of the residue of 
his estate—Held, that this was not an advancement, and that the testimo- 
ny was properly admitted. [b..........cccccccccccccccccccccess 415 

3. A father kept an account with his son, upon his books, which was added 
up, and at the foot of the account was written by the father, “accounted 
for, as 80 much that he has had of my estate; if it is over his portion, he 
must pay it back to them.” No question being made of this as a testa 
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mentary paper—Held that it was competent to explain the nature of the 
items, and to detail a conversation the widow of the deceased had with him 
in relation to it, to show, that the account was not a debt due from the son, 
or an advancement under the statute. Ib..........+0.- behevewke 415 

4. If a father, who has expended more money upon the edification of one of 
his children than the rest, wishes to make the others equal with him, by 
giving him less of his estate, he must do so by a will; he cannot accom- 
plish it by considering the money so paid out, a debt, or an advancement 
under the statute. IB. ....cccccccccccces eccccccccecece ecccecce 415 


ALIEN. 


1. The true construction of the two acts of the Legislature for the relief of 
Elizabeth Morris, is, that she was made capable of inheriting the lands of 
her uncle, James D. Wilson, in the same manner as if herself, her mother 
and her uncle, had been native born citizens. The declaration in the act, 
that the land shall not escheat to the State, is a waiver of the right of the 
State in her favor only, and will not enable her brother, who is an alien, 
or was so at his uncle’s death, to inherit as his heir. Congregational Church 


at Mobile v. Elizabeth Morris, ......0.eseee0s a Ee ee ee ar 182 
2. The wife of an alien though an American citizen, is not dowable of his 
WN, FE caedacisianauasacemss nace ae errr Tre re rer 183 


3. Whether the saving in favor of creditors in the statute of escheats, applies 
to the lands held by an alien at his death—Quere? But if it does apply in 
such a case, the fact of such indebtedness would not prevent the escheat. 
Nor could the land be sold by an administrator of the alien, for the pay- 
ment of creditors, without authority for the Orphans’ Court, as in other 
COMER, MB. ncccccccccccccvcccccccscccccesssccccccccscosscoess 183 


AMENDMENTS. 


1. The Court will not permit the sheriff to amend his return, after judgment 
by default, so as to show that the writ was not executed, unless it were 
shown that irreparable injury would follow from permitting the judgment 
to stand, and then only upon terms which would not work a discontinuance, 
It does not vary the case, that the motion is made by the defendant. Mec- 
CE C PIA, bcicccssciccsaesscrdasnuscies Per oe +0086 

2. Whether the remedy in such case must not be sought by mandamus, if 
the Court below improperly refuse to permit the amendment—Quere? 
By nccrinceddacegesnsadssccansatergnacbastbenaees Prerrer er 86 

3. Where the clerk of the Court, in entering judgment, commits an error by 
confounding two suits, it may be amended nunc pro tunc. Dobson, et al. 
i BRA STE, ooo vsicccccssccsensese sinha leikin-eiea mies biecmdins we 252 

4. When a writ of error is sued out in the names of D. A. and others, it may 
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be amended by the transcript of the record, and the names of the proper 
party or parties substituted. Ellison v. The Stale,......++++.0e00005 273 
5. A judgment nisi rendered upon a recognizance, when it does not conform 
to the recognizance, may be amended nunc pro tunc ; and if a motion for 
* that purpose be overruled, the refusal may be revised onerror. The Gov- 
erner, 1000, GED. Kaighl.....cccccccccccccscccccccscccccccccces 297 
6. When a suit by attachment is improperly commenced in the name of the 
party to whom a note not negotiable is transferred without indorsement, 
instead of using the name of tne person having the legal interest, and the 
cause is afterwards appealed to the Circuit Court, the defect cannot then 
be cured by substituting the name of the proper party in the declaration: 
Nor can the note be allowed to go to the jury as evidence under the mo- 
ney counts ina declaration in the name of the holder, without proof of a 
promise to pay him the note. Taylor v. Acre,.........2eeeeeeeees 491 
7. The surety is not bound beyond the penalty of the bond, and a judgment 
against him for a larger sum will be here amended, at the cost of the plain- 
tiff in error. Seamans, et al. v. White,......ccccccccccccccccccces 657 
8. When the judgment of the Circuit Court, in a cause of forcible entry, is 
reversed because the complaint was dismissed, instead of being remanded 
that it might be amended in the Justices Court, and the Circuit Court is 
directed so to enter its judgment, if it afterwards does so and renders costs 
against the plaintiff in the certiorari, this is irregular, but the error is a cle- 
rical misprision, and will be here amended at the cost of the plaintiff in 
Ce, TU, OEE. Hs Mpc oho sitccccccnceccccecsesvccsnses 677 
9, When a notice is pleaded to by thesheriff, it is in the nature of a declara 
tion, and may be amended on motion. Walker, et als. v. Turnipseed,. .679 
10. The rendition of a decree by the Orphans’ Court, for the distributive share 
of the wife, in the name of the husband alone, is a clerical misprision, and 
may be amended; it is not an error of which he can complain. Parks v. 
Ri doc 0456 40b sR ROEM CUR KEN RENCE OR CAebe mo meieia 752 
11. After a cause commenced before a justice of the peace has been removed 
by appeal or certiorari to a higher Court, the parties cannot be changed, 
unless death or some other cause has supervened. Mooney, use, &c. v. 
Teeyyaccccccccecccccccccccccsccccvcccccevcccccscsccccecceccs 810 
See Error, Writ of, 19. 
See Judgment and Decree, 5. 
See Practice at Law, 3. 
See Record, 1. 


APPEALS AND CERTIORARI. 


1. Upon certiorari, judgment may be entered against a party to the original 
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judgment, who did not join in the bond ‘to obtain the writ of certiorari. 
Daboon, et al, &. Dideddm; tae, Ye. eee cc cccecccce 252 
2. Upon ah appeal ftom a justice of the peace, the defendant and his streties 
acknowledged that they wére bound unto the plaintiff in a definite sum “for 
the payment of the’ principal, costs, charges and all expenses attending the 
suit,” between the plaintiff and the defendant, and that the latter had “ ap- 
pealed from the justice’s court of Beat No. 3, for the county,” &c. to the 
Circuit Court, to be holden, &c. Held, that although the bond does not 
conformliterally to the act, yet it was substantially sufficient, and was equiv- 
alent to a condition “ to prosecute the appeal to. effect, and in case the ap- 
pellant be cast therein, to pay and satisfy the condemnation of the Court.” 
Windham, et al. v. Coates, use, S70... 00 cece cee cece cae pine Sep ene 285 
3.. The’ sureties in an appeal bond, are not liable beyond its alien and ifa 
judgment is rendered for a greater amount, though objected to, in the pri- 
mary court, it will be reversedon error. Ib.......6.0002eceedeeees 285 
4. Where there is a defect in proceedings removed by appeal or certiorari 
froma justice of the peace to the Circuit or County Court, a motion to dis- 
miss, if available, should be made at the first term. after the parties are in 
Court, and before atontinuance of the cause. Alford and. Mizon v. Col- 


5. It is no sufficient ground to dismiss a cerfiorari cause, that the petition was 
verified before the clerk of the Court instead of some officer authorized to 
administer an oath. Jones, et al. v. Tomlinson... .. 0040 eenees ceed 565 

6. In certiorari cases, itis error to award judgment for damages on account 
of delay merely, although the jury so find. A judgment so entered ecan- 
not be considered as a clerical misprision, but is the fault of the party tak- 
ing it, and will be reversed and here rendered for the propersuim, Childs 

Py A paflegte cc iss ces weccgecdcccces cece cnseeasenues se weg od 731 

7. After.a cause commenced before a justice of the peace has been removed 
by appeal or certiorari to a higher Court, the parties cannot be- changed, 
unless death or some other cause -has-supervened. Mooney, use, &c, v 
Bites aicttinns in stinjinetandg ah senonteraietesinnns salneemgsihees 810 

8. Althoagh the amount in controversy is less than fifty dollars, “a the suit 
was. commenced before a justice of the peace, yet the platntiff who sues 
for the use of another, cannot recover for. work and labor done by the ben- 
eficial- plaintiff, unless he stood in such a relation that the right to compen- 
sation inured to him. Jd... 2.6. cece ewer eesadee wires tie dwre'ves 810 


ARBITRATION AND AWARD. 


1. Where a cause depending before a justice of the peace, is by agreement 
of the parties, submitted to arbitrators; who made an award which was 
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entered up as the judgment of the Court,and an appeal taken to the 
Circuit Court, the award is final, unless.set aside for corruption, want of 
notice, or other improper conduct of the arbitrators, as well in the appel- 
late as in the inferior Courts. Wright v. Bolton & Stracener. ....... 548 
2. When.an order is made for the reference of a cause to arbitration, and a 
trial is afterwards had before a jury, without setting aside such order, it 
will be considered to have been waived. _Seamans, et al. v. White... .657 





ASSUMPSIT, ACTION OF. 


1. Proof of a contract, by which the plaintiff was to erect a dwelling-house, 
&c.,-on lands of the defendant’s intestate, and occupy the same free of 
charge, during pleasure, or remove from it, the defendant’s intestate to 
pay for the carpenter’s work and materials furnished by the plaintiff, upon 
his removal, will warrant a recovery on the common counts, although the 
promise and liability is therein stated as arising in the life-time of the in- 
testate. Jones v. Jones... 6.6 cee eee eecereereteceeceeseceecens 262 

2. The plaintiff sold to the defendant a mare, which the latter was to pay for 
by the labor of his two sons, for four months, at sixteen dollars per month; 
agreeing that if one of the boys, (whose health was delicate,) lost any time 
by sickness, it should be made up. Thereupon the boys entered’ the plan- 
tiff’s service, and six or seven days afterwards, the healthiest of the two 
was slightly sick at night, and the next morning he directed them to go 
home—saying they need not return at the price above mentioned, but one 
might return and work eight months—neither of them ever labored again 
for the plaintiff; nor did he require them to do so: Held, that the defend- 
ant was not in default, and that the plaintiff could not recover the price of 
the mare in an action of assumpsit.— Duckworth v. Johnson... ..<.. : 309 

3 A recovery may be had upon the common counts, for an instalment due 
upon a call of an incorporated company. Gayle v. Cahawba and Marion 


4, B having executed several deeds of trust to H, to indemnify 8S, and oth- 
ers, his sureties in certain bonds for the prosecution of writs of error, af- 
terwards it was agreed between 8, B, H, and another of the sureties, that 
B should give to H the control of his growing crop of cotton, to be shipped 
to Mobile, sold, and the proceeds applied according to the trust expressed 
in the deed. The cotton, amounting to fifty-one bales, was accordingly 
marked with the initials of H’s name, by B and one of his sureties, and 
shipped by them to Messrs. D, S & Co. who. received and sold the 
same, and held the proceeds, amounting to about $1,900. To reimburse 
S $1,030, which the property sold under the deeds of trust failed to pay, H 
drew on Messrs. D, S & Co. in favor of 8, for the proceeds of the fifty-one 
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bales, which in the bill it was recited he had shipped them as trustee, &c.; 
on this draft the drawees offered to pay about $500—insisting upon the 
right to retain the residte of the money in their hands for the payment of de- 
mands, which they had against B. refused to receive the $500, caused 
thie bill to be protested, and gave notice to H. Messrs. D,S & Co. were 
subsequently garnisheed by a creditor, who recovered a judgment agaist 
them for the $500. H was advised of the pendency of the garnishment, 
but did not inform the garnishees of his claim to the money, except as above 
stated: Held, that the proof of the foregoing facts did’ not show the loan, 
advance, or payment of money by S for H; nor do they show that the latter 
had received money for the use of the former, or that he was indebted -to 
him upon an account stated; that the fair inference is, that H drew upon 
D,S & Co. merely to carry out the agreement between B and his sureties, 
and the fact of drawing did not impose upon him the legal duty of coereing 
payment ofthe drawees: Further, the facts above stated do not show that 
B gave to H the control of his cotton crop—that H shipped: it, or that D, 
S & Co. were instructed to place the proceeds to his credit. Smith v. Hous- 
QUE 36.605 ews ew Ti Teale deT occ eTseccsce ds sweeVcdelseene 736 
5. Although the amount in controversy is less than fifty dollars, and the suit 
was commenced before a justice of the peace, yet the plaintiff who sues for 
the use of another, cannot recover for work and labor done for the benefi- 
cial plaintiff, unless he stood in such a relation that the right to compensa- 
tion mured to him. Mooney, use, &c. v. Ivey... 1... cover ceeeeeee 810 
See Executors and Administrators, 4. 
See Execution, Writ of, 5. . 


AUTACHMENT, 

1. One who, as administrator, improperly sues out an attachment, is liable to 
respond in damages personally. He cannot, by his tortious. conduct, sub- 
ject the estate he represents, to an action for damages. Gilmer v. Wier. 


pe ee Tne re ee ee ee ee ie 72 
2. The refusal to quash an attachment, is a matter which cannot be re-ex- 
amined on error. Massey v. Walker.........000+ccceeceecceecees 167 


3. An ancillary attachment may be sued out, although the party has been 
previously arrested on bail process issued in the same cause. I[b....167 
4, An allegation in an affidavit, made to obtain an attachment, that the »per- 
son against whom the process is sought, “ is a non-resident,” is sufficient- 
by contain: © Grahami Vv. Fea... oo oct cee bes ict eewedetecetes 171 
5. Where an attachment is issued by a justice in one county, returnable to a 
Court in another county, the objection may be taken on error, although it 
was not made in the Court below, if it has not been waived, by appearing 
and pleading to the merits. Brooks & Lucas v. Godwin............ 296, 
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G. The levy of an ancillary attachment upon land, operates a lien, and when 
a judgment is rendéred in favor of the plaintiff, the creditor’s-right to have 
it sold to satisfy his judgment, will override and defeat all intermediate 
conveyances made by the defendant. Randolph v. Carlton........-. 606 

7. In debt upon an attachment bond, the declaration should show that the 
attachment was wrongfully or vexatiously sued out, and that thereby the 
obligee has sustained damages. Flanagan v. Gilchrist......... +» 620 

3. When a claim is. interposed to property levied on by attachment, the 
claim suit is wholly independent of the attachment suit, at least so long 
as it is pending. If the claim suit is determined against the claimant, the 
proper judgment is a condemnation of the property, viz: that it is subject 

. to the levy of the attachment, and may be sold to satisfy the judgment in the 
attachment suit, if one then exists, or is afterwards obtained. No execu- 
tion can issue upon this judgment, except for the costs of the claim suit. 


Beant, 66 GB. Be OMI -oine cs ccccie obsngtc ccacesctovesiasccvdes 656 
9. The assessment by the jury inthe claim suit, of the value of the property 
levied on, is mere surplusage, and does not vitiate. Ib.......--..+. 656 


10. Where a judgment is obtained in a suit commenced by attachment, the 
. plaintiff may, at his election, take out a venditioni exponas for the sale of 
the property attached, or he may sue out an ordinary fi fa. In the latter 
ease it would be proper for the clerk to endorse on the writ a description of 
the property attached, and of the persons by whom it was replevied, that 
the sheriff might demand the property seized by the attachment, and if not 
delivered, return the bond forfeited. Hf the property attached is not deli- 
vered, or is insufficient to satisfy the judgment, it would be the duty of the 
sheriff to levy on other property. Garey v. Hines. ......-++++. «- - 837 
11. The discharge by the holder ofa note, of slaves of the maker sufficient to 
‘pay the debt, seized under an attachment at his suit, does not operate in law 
or in equity to relieve the indorser. Caller v, Vivian, et al..........- 903 


See Execution, 1. 


ATTORNEY AT LAW. 

t. An application to an attorney at law, by a colored person, to draw a peti- 
tion to the Legislature for his freedom, is not a privileged communication 
between attorney and client. Quere, if the disclosure had been of the 
facts upon which he rested his claim to freedom. T'he State v. Marshall, a 


2. An attorney at law cannot, in virtue of his retention (by a release, or the 
deposit of money which will operate as a release, if at all,) remit a liabili- 
ty which his client may enforce, for the purpose of removing the interest 
of a witness, so as to make him competent to testify. Ball v. The Bank 
of the State of Alabama... 1.6... cceecececceeeeeeeeee seen ence ss OO 
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3. It is not competent for the makers of promissory notes that have been re- 
ceived of the payees by. attorneys at law, in payment of demands in their 
hands for collection, to object that the latter transcended their authority, 
where their clients have approved the transaction. Pend, et al. v. Lock- 
CGO 6.556.954 5 04.0:00400006 64d 560m ngnncksdttetonsetehion 669 


See Judgment and Decree, 4. 
See Notice, 6. 


BAIL. 


1. To authorize a ca. sa, to be issued, the affidavit which the act of 1839 re- 
quires to be. made, must be made, although the defendant was held to bail 
previous to the passage of that act. O’Brien and Devine, ex’rs v. Lewis. 
ROE Te. Oe ee Pe ee SPT EOE re ee 666 

2. If nojsuch affidavit is made, the bail may take advantage of it by plea to 
the scire facias, to subject them to the payment of the judgment. Jb, . .666 


BAILMENT. 


1, When a hired slave has left the service of the person to whom it is hired, 
and has gone to the house of the one hiring it, a second demand is unne- 
cessary, when one is made, and the person hiring consents to take the 
slave, if returned the nextday. Wier v. Buford......+.+++++s+000+ 134 


BANK. 

1.-A notice for judgment, by motton, made by one assuming to be President 
of the Bank, is sufficient, whether he be President of the Bank, de jure, or 
not, if the act is adopted by his successor, who is legally President of the 
Bank. Blackman v. Branch Bank at Mobile.......2eccccecccccess 103 

2, The President of a banking corporation, the charter of which does not 
confer the power, either expressly or incidentally, is not authorized, with- 
out the permission of the directors, to whom are intrusted the management 
of the concerns of the institution, to stay the collection-of an execution 
against the estate of one of its debtors ; and if asheriffomits to levy an ex- 
ecution, in consequence of such an order from the President, it will not 
become dormant, so as to lose its lien. Spyker v. Spence......++++++ 333 

4. The remark of the President of an incorporated Bank, to a Master in Chan- 
cery, who informed him that the sale of certain property in which the cor- 
poration was interested, had been postponed, that he had acted properly, 
amounts to nothing more than the approbation of what the master had 
done; but it cannot be inferred that he was informed when the property 
would be again offered ; that he regarded the Master’s communication as a 
notice, or approved a subsequent sale; even conceding that the President, 
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in virtue of his general powers, was authorized to act inthe premises.—- 
” The Branch of the Bank of the State of Alabama at Mobile v. Hunt, et al. 876 


See Evidence, 11, 12. 


BANKRUPT. 

1. By the third section of the bankrupt act of 1841, not only the property in - 
possession, but actions pending, and mere rights of action, of every one 
who is regularly declared a bankrupt, vest eo instanti, in the assignee ap- 
pointed for that purpose. Butler and Wife v. The Merchant’s Insurance 
Company of the City of Mobile,.......00.c0scccccscsescocceccecs 146 

2. Where the husband conveys, by way of release, to the wife, for her sole use 
and henefit, all the right, title and interest he -had acquired, by virtue of 
their marriage, to certain stock in an incorporated company, as also the 
right to sue the company for permitting the unlawful transfer thereef, such 
a conveyance will be inoperative at law; and the rights of the husband at- 
tempted to be released, will, upon his being declared to. be a bankrupt, 
vest in the assignee in bankruptcy. Ib.........+-2eeeeeeeeeeceee 146 

3. The possession of property by a bankrupt, at the time of his discharge, or 
immediately after, which by industry he might reasonably have acquired, 
does not warrant the presumption that he did not make a full surrender of 
his estate ; but ifthe value of the property is so great as to make it impro- 
bable that it was earned since the filing of the petitioh in bankruptcy, it 
devolves upon the bankrupt to show how he became the proprietor of such 
property, when his diseharge is impugned for fraudulent or wilful conceal- 
ment. Hargroves v. Cloud. .......... Fe oe nee ceded ieee cotta 173 

4. The plaintiff recovered a judgment against the defendant, on which a 

fieri_facias was issued, and levied on personal property, to which a third 
person interposed a claim, and executed a bond with security to try the right 
as provided by statute; afterwards the defendant filed his petition in bank- 
ruptcy, and in the regular course of proceeding was declared a bankrupt 
and discharged, pursuant to the act of Congress of 1841, on motion of 
the defendant the levy of the fi. fa. was discharged and set aside: Held, 
that the proceeding to try the right of property did not destroy the lien of 
the fi. fa; at most, it was only in abeyance during their pendency; would be 
revived and might be coerced as soon as the claim was determined to be 
indefensible : Further, thatthe lien of a judgment or fi. fa. is preserved ac- 
cording to the right of the creditor at the time the bankruptcy is establish- 
ed ; ifthe lien is then absolute, it completely overrides the decree, and 
the creditor will be let into the enjoyment of its fruits. Deremus, Suydam 
Oe Ri BIN no iin 66 oh Gin Fic cnc bbe Bt eds cdtieinn de 660 0kR0 194 

5. When a bankrupt, previously to his bankruptcy, transferred a due bill for 

a valid consideration, his indorsement made after his bankruptcy, will in- 








er 
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vest the indorsee with a legal right of action. Smoot & Easton v. More- 


6. The preference given by a bankrupt, by payment or assignment of effects 
to a creditor, to be void under the bankrupt act, must be a voluntary per- 
formance, not induced by an agreement between the parties, for the cre- 
Ghee 200g.” Bho cs csccccccccencscenesssecndeesvsnka seawall 370 

7. There is no inhibition in the bankrupt act of 1841, or in the relation which 

_ the State and federal Governments bear to each other, or in the grants or 
restraints of power conferred upon them respectively, which deny to the 
State Courts the right to entertain an inquiry into the validity of a dis- 
charge and certificate upon an allegation duly interposed, that the bank- 
rupt did not render a full and complete inventory of his “ property, rights 
of property, and rights and credits,” but fraudulently concealed the same. 
Shey, Giller GF Welher ©. Miradlatt.. 000.0 cccsecscccecsescasssses 848 

8. Quere? May not the discharge and certificate of a bankrupt be impeached 
for fraud by one not a party to the proceedings in bankruptcy, according 
to the principles of the common law, without reference to the provisions of 
the act, and in such case is it not sufficient for the pleadings to state in 
what the fraud consists, without giving the formal notice which the act 
seems to contemplate. IB... ..0..cccccvccccscccccsccccsascceses 849 

9. Semble; A plea which merely alledges that the debt sought to be recovered 
is of a fiduciary character, is bad ; because it states a legal conclusion, in- 
stead of disclosing the facts, that the Court may determine whether the 
debt is founded upon a trust, such as is excepted from the operation of the 
bambsuptact,. Br. ...csccccascscsccscercosasenecdgscossnbcosng 849 

10. It is notan available objection on error, that notice of an intention to im- 
peach a bankrupt’s discharge and certificate, was not given until after the 
commencement of the term of the Court when the cause was triable ; the 
act of Congress does not prescribe the time when the notice must be given, 
and if too short to allow the necessary preparation to be made for trial, a 
continuance should be asked. I[b........ececccececcccceseceeees 849 

11. Where a defendant in execution sets up his discharge and certificate asa 
bankrupt, by a petition, upon which a supersedeas is awarded, it is competent 
for the plaintiff to impeach the same for any of the causes provided by the 
act of Congress of 1841, and make up an issue to try the facts. Jb. 849 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. The act of 1828, places promissory notes in respect to the remedy, on the 
same footing with bills of exchange, and declares that they shall all be go- 
verned by the rules of the law merchant, &c.; consequently, where such 
a note is indorsed before its maturity in payment of a pre-existing debt, its 
collection may be enforced by the indorsee against the maker, though the 








968 INDEX. 
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latter may have a defence which implicates its validity, as between him- 
self and the payee. Pond, et al. v. Lockwood, et al. .sssesceseeeeees 669 

2. Commercial paper, received as an indemnity for existing liabilities, is not 
transferred in the usual course of trade between merchants, so as to ex- 
empt it from a latent equity existing between the original parties. An- 
drews & Bros. v. McCoy,.....00ccevecesecccseeevece edewees «e+e e920 

3.. To enable the holder to rely on the rules of the law merchant, as to the 
transfer of negotiable securities, the legal title to the paper must be vest- 
ed in him by an indorsement. Ib: ...... cece cece eee Ccbcecoecs’ 920 
See Assumpsit, 4. 

See Attorneys at Law, 3. 
See Chancery, 3, 5, 28. 
See Set Off, 1. 


BOUNDARY. 
See Evidence, 28, 29. 


CARRIERS. 


1. G. was the owncr of a ferry over the Coosa river, which was managed by 
E. for a share of the profits. During high water, when the ferry was im- 
passable, E. was in the habit of taking the boat, and the hand who assisted 
him at the ferry, and conveying passengers over a creek, which emptied 
into the river above the ferry, to enable them to cross the river at another 
point. Upon one of these occasions, a wagon with its lading was lost, by 
the negligence of the ferryman. Held, that to show that the ferry over the 
creek was an appendage of the ferry over the river, it was admissible to 
prove the transportation of travellers, by E. across the creek, as well after 
as before, the act which occasioned the loss. Garner v. Green & El- 
Tc cccicwcccdecccccsccctscccccconccesesscccsscscecesescese 96 


CHANCERY. 

1. The powers of a Court of Equity are sufficient to prevent injury to the 
mortgage creditor, as well as injustice to the one who has no security. 
Grohe 0. Lockharts..0'.ccccecscacteccsccvccsscccccscccvcccsccce 9 

2. Assuming that a deed of trust conveying property as a security, for the 
benefit of sureties, and reserving the use of perishable effects, which may 
be consumed in the use, has been made operative by the assent of the ben- 
eficiaries, yet no othercreditor is bound by the contract between those par- 
ties. His right is to have all the debtor’s estate reduced, at once, to its mo- 
ney value, and if the secured creditors choose to become the purchasers, 
and thus continue their relation with the debtor, a Court of Equity is com- 
petent to let them in to the extent of theirdebts. [b........6..000005 9 
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3. C. borrowed the bills of an unchartered banking company, from one L.-as- 
suming to act as its President, and gave his notes for the same amount, paya- 
ble at a future day, with M. as hissurety. The bills received, were the bills 
of the company, and made payable to S. Jones, or bearer, but not assigned. 
The note given was payable ninety days after date, to L. or order. After 
the note became due, C. procured other bills of the company, and went to 
the place where it transacted business, but found nv one there to receive 
payment, or give up the nete. The company was composed of L. and S. 
chiefly, and if of others, they are unknown. L. and S. both absconded from 
the State soon after, and are entirely insolvent. Afterwards, suit was com- 
menced in the name of the administrat$r of L., for the use of one Miller, 
against C. and M., who being unable to succeed in making any defence at 
law, a judgment was recovered. Afterwards an execution upon it was 
levied onthe property of M.,in common with other executions, and his pro- 
perty sold. A case was made between the several plaintiffs in execution) 
and the sheriff selling the property, to determine the priority of the execu- 
tions, and such proceedings had, that the administrator of L. recovered a 
judgment for the use of Miller, against the sheriff and his sureties. C. filed 
his bill, setting out these facts, insisting that the eompany was contrived 
and set on foot to defraud the public—that the death of L. was merely sim- 
ulated, to enable the other parties to carry their fraudulent plans into effect ; 
that the note yet remained the property of the company, and that in equity, 
he was entitled to set off the notes held by him, and to enjoin the collec- 
tion of the judgment against the sheriff, as C. would have to reimburse M. 
if that was paid. The defendants demurred to the bill for want of equity, 
and this demurrer being overruled, admitted all the facts stated to be true, 
if they were well pleaded. Held— 

1. That suit being in the name of the administrator of L., the notes held by 
C. against the company were not legal off sets, and that on this ground 
there was relief in equity. 

2. That the circumstance that the notes were held by C. when the judgment 
was obtained, or suit brought against C. and M. did not take away the equi- 
ty, as M. was a surety only. 

3. That C. being entitled to his relief sgainst the parties to the judgment at 
law, it extended also to defeat the recovery against the sheriff, as without 
this, the relief would be of noavail. 

4. If the original transaction between C.and the company was illegal, it does 
not defeat C.’s right to set off the other bills afterwards procured by him. 
5. [Upon the petition for re-hearing.] That although C. might have defeated 
the suit at law, by pleading that L. was yet alive, or by showing that the 
suit was collusive, and that the interest in the note sued on then belonged 
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to the company, yet his omission to do so, was no bar to relief in equity. 
- The suit being in the name of the administrator of L., C. is entitled so to 
consider it, and it is no answer to the complainants to say, that by show- 
ing another state of facts he could have had relief at law. Chandler and 
TR, BI Bs 00 tcc ceed eisacvapsscensesediensp eoetene’ 35 
4. R. being indebted, by an open account, to an incorporated Rail Road 
Company, the latter-assigned the debt to one S.,to whom theCompany was 
largely indebted, and by whom suit was brought against R., in the name 
of the Company, and a judgment obtained thereon, Pending the suit 
against him, R. paid for the Company a large debt, as its surety, which debt 
existed previous ‘to the assignm&ht, by the Company to S. Held, that as 
the Company was insolvent, at the time of the assignment to S., of the 
debt of R., the latter could set off in equity, the money he had paid for the 
Company, against the judgment obtained by S. T'uscumbia, Courtland 
and Decatur R. R. Co. et al. v. Rhodes... 1.10.00 cccecececccccccees 206 
5. D. C. & Co. being bound on a certain bill of exchange, for another firm, 
obtained from them, as an indemnity, a bill of exchange for $4,000, to be 
held as collateral security. The debt, to secure which it was given, was 
discharged by the acceptor, by payment, some time in April, 1837; not- 
withstanding which, D. C. & Co. caused the bill for $4,000 to be protest- 
ed for non-payment, on the 14th April, 1837. On the 12th May, 1837, 
D.C, & Co. made a deed of assignmeut, of all their effects, to P., as trus- 
tee, for the payment of debts, in which this bill was not included. On the 
30th May, 1837, D. C. fraudulently put the bill for $4,000 in suit, against 
C. C., who had indorsed it for the accommodation of the drawers, and by 
his neglecting to make defence, a judgment was obtained, in the name of 
D. C. & Co. against him, which he ineffectually attempted afterwards to 
enjoin in Chancery. Subsequently, B. &. W. creditors of D. C. & Co., 
obtained an assignment of the judgment from D, C. & Co. P., the trustee 
exhibited his bill, to get the benefit of the judgment, alledging, that it 
passed to him under the assignment. Held, that as D. C. & Co. had no 
title to the bill, upon which the judgment was founded, at the date of the 
deed, none passed to the trustee by the assignment; and, that he could 
not deduce a title under the general clause of the assignment, by a fran- 
dulent act of the assignor. That although the’grantor was estopped from 
setting up a title in himself, by alledging his own fraud, yet, that a Court 
of Chancery would not interfere, and divest the title of another, who did 
not deduce his claim through the fraudulent act of the grantor. Casey, et 
GD. FRR. ccc cncee cecrenncts voewiiatndecesdetnaeacdeseies 238 
6. Where a written agreement contains more or less than the parties intend- 
ed, or is variant from the intent of the parties, by expressing something 
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substantially different, if the mistake is made out by satisfactory proof, 
equity will reform the contract, so as to make it conformable to the intent 
of the parties. But such extrinsic proof, it seems, is not admissible in the 
absence of fraud, or some legitimate predicate on which to rest its admis- 
sion. O'Neil, Michaux & Thomas v. Teague and Teague. ........++ 345 
7. Certain slaves were mortgaged by G.to A:, by deed dated in February, 
1841, to secure two promissery- notes, maturing on the 15th August of the 
same year; these slaves were levied on in March, 1841, by attachments, at 
the suit of P. and others, and a claim interposed pursuant to the statute, by 
the mortgagee, to try the right of property ; a trial was accordingly had, 
and the slaves adjudged liable to the payment of G’s debts: afterwards, 
« the mortgagee filed his bill in Equity, alleging that the validity of the mort- 
gage was not controverted by the plaintiffs in attachment, but was rejected 
by the Court as evidence, on the trial of the right, at the instance of the 
plaintiffs, on the ground merely, that it did not tend to prove the issue on 
the part of the claimant; which was, whether G. had such an interest in 
the slaves as was subject to the attachments. The plaintiffs in the attach- 
ments and the mortgagor were made defendants.to the bill, which prayed a 
foreclosure of the mortgage, and that the judgment upon the trial of the 
right of property might be injoined, &c.—Held, that the judgment by 
which the slaves were determined to be liable to the attachments, did not» 
under the facts alledged, impair the equity of the bill ; and that the bill was 
not objectionable for multifariousness. Ansley v. Pearson, et al......431 
8. When the defendant in a suit: at law fails in his defence, because the wit- 
ness relied on to make it appear to the jury, fails to remember the circum- 
stances which he is called to give in evidence, this affords no ground for 
equitable interposition. Drew v. Hayne. .....00.eceeeeeveteeee . 438 
9%, A surety in a claim bond, in which the principal is trustee for a feme co- 
vert, has no equitable right to prevent the feme covert from removing the 
property, covered by the condition of the bond, out of the State, previous 
to a forfeiture of the condition. Hughes, etal. v. Garrett, et al. ....++ 483 
10. A Court of Equity has no jurisdiction to injoin a judgment at law, merely 
because the process from that Court has not been served on the defendant. 
It is necessary further to show, that the party, by the irregularity, has 
been precluded from urging a valid defence. Secor & Brooks, et al. v. Wood_ 
WE. chee cvinds ccewansnptnmnngiles egapeternheeseahaencwns . 500 
11. An allegation that the mortgagor had failed to pay a promissory note, 
whereby the legal estate had become absolute, is a sufficient allegation 
that the debt was not paid, although there were other parties to the note. 
Hollinger and Wife a. The Branch Bank of Mobile. ... 2.6 +++-0+00++ 605 
12. Where a creditor has caused a levy to be made on property, which after 
the levy is claimed by a third person, and then the same property is again 
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levied on by another creditor, as belonging to the claimant, and after this 
the claimant collusively dismisses his claim; these circumstances will not 
invest a court of equity with jurisdiction of a suit by one creditor against 
the other, to determine which of their debtors has the right of property. 
Query—whether a court of law is not competent to direct an issue in the 
nature of a claim suit, to determine the question, or to protect its officer by 
“enlarging the time for hisreturn. Hendricks, et ux v. Chilton, et al... .641 
13. Where the primary object of the bill, and that which alone gives juris- 
~ diction to a gaurt of equity, is not made out, the complainant is not enti- 
tled to relief upon a ground merely consequential, and which contemplates a 
decree for a demand which may be enforced by action at law. Pond, et 
BarEiam Ohi s ce iniciii yi eT 669 
14. An answer in Chancery, when offered in evidence, is regarded as a de- 
elaration or admission of the party making it, and when the confession of 
the respondent would, with respect to others, be res inter alies, it cannot be 
received. Julian, et al.v. Reynolds, el al. . 2.2.0. .4se cee cceeeeecee 680 
15. Although administration may be granted in another State upon the estate 
of one who there dies intestate, if slaves belonging to the estate are brought 
to this State by the administrator, a Court of Chancery may here entertain 

a bill by a distributee to enforce a distribution..................-.. 680 
16. To a bill for distribution against an administrator, appointed abroad, who 
brings a portion of the assets into this State, all the distributees should be 
made parties; but a personal respresentative of a husband of one of the 
distributees, who never reduced his wife’s share into possession, need not 
DRONES Doo sp do acco cd seessedeocaseswedeaceeedec’ Peecaved 680 
17. A mortgagee, or cestui que trust, may proceed to foreclose a mortgage, or 
deed of trust, in a Court of Equity, although the deed confers a power of 
sale. Marriott & Hardesty,eé al. v. Givens, ..........60° 7 ees 694 
18. When a creditor prooures a levy to be made upon personal property con- 
veyed by mortgage or deed of trust, previous to the law day of the deed, 
the mortgagee, or cestui que trust, may file a bill to ascertain and separate 
his interest and that which remains in the debtor, in consequence of the 
stipulation that he shall remain in possession until the breach of the condi- 
tion of pryment. I[b........- see tbUabis cdevndsoddnaqgescsaeoess 694 
19. When personal property is improperly levied on, the party claiming it 
cannot enjoin the creditor from proceeding at law, on the ground that an- 
other person has interposed a claim to it by mistake. ‘The true owner has 
an adequate remedy at law, by suit, or by interposing a claim under*the 
WE PE Seb c oh cb nda dscct pacabesseedoccepencssatorannseet 694 
20. When personal property, conveyed by a trust deed, is levied on by credi- 
tors of the grantor, and claimed by the trustee under the statute, his cestri 
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que trust is not entitled in equity to restrain the creditors from proceeding 
in the claim suits, upon the ground that he desires aforeclosure. Ib... .694 
21, When real estate is conveyed by a trust deed, to secure the cestui’ que 
trust, he may proceed in equity to foreclose the trust, and other creditors 
who have levied their executions on the trust estate, are entitled to redeem 
and therefore are proper parties, defendants to the bill of foreclosure.— 
Query, as tothe proper course if they contest the validity of the deed as 
fraudulent, and assert the right to determine this question in a Court of 
BO, Eh dwtasd space sp ccscsvossvanteletdetteresnseees ceded 695 
22. It is not sufficient to give a Court of Chancery jurisdiction, that an account 
exists between the parties, or that a fraud has been practised. There 
must be a discovery wanted to disclose the fraud, or in aid of the account, 
or the accounts must be so complicated, as to require the aid of a Court of 
Chancery to adjust them. Knottsv. Tarver..........0ccceeeeeeees 743 
23. A party bearing the same name with one of several defendants jn a judg- 
ment may resist the levy on, and sale of his propgrty under a fier facias by 
suit in equity, upon the allegation that he is not: a party to the note on 
which the action-was founded, and that he was not served with process. 
Cheesy of Bh. . TOR: 0 5 vinden dan dccsdagstrcivedesed eouevewe 745 
24. An answer which negatives a positive allegation, by way of opinion and 
belief may be overbalanced by proof less stringent and conclusive, than if 
the defendant’s denial had been made upon his own knowledge. Ib. 746 
25. Where, by a bill to enjoin a judgment recovered on a promissory note, 
the record of the proceedings at law, and the note, are all made evidence, 
proof in respect to the non-execution of the note should not be excluded 
because the note is not produced. Ib. ........ceeccecessceceeees 746 
26. A defendant against whom a judgment has been rendered, may have reliet 
in chancery, upon the allegation that the writ, though returned executed, 
by the sheriff, had never been served upon him. Crafts v. Dexter. . . .767 
27. It is not sufficient to alledge that he had no notice of the suit; he must 
also show that the judgment is unjust, and that he had a defence to theac- 


28. Where an endorser of a bill of exchange seeks to enjoin a judgment, on 
the ground that he had not been served with process, it is not a sufficient 
allegation, that he had never received notice of the dishonor of the bill, he 
must alledge that notice was not given. This averment must be made, 
though the burden of proof would lay onthe other side. Ib.......-. 767 

29, The failure of the defendant to answer an allegation, not charged to be 
within his knowledge, and which cannot be so intended, will not be con- 
strued into an admission of its truth; if, insuch case, the answer is defec- 
tive, the complainant should except, and pray the Court to require one more 
complete. The Bank of Mobile v. The P.& M. Bank of Mobile...... 772 
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30. Where the payee ofa note deposits it in the hands of an agent to be col- 
lected, who causes a suit to be instituted thereon in the payee’s name, for 
his own use, and upon a judgment being obtained, refuses to yield the con- 
trol thereof, but insists upon collecting and appropriating the proceeds to 
himself, a Court of Equity may enjoin the agent from all further interfer- 
ence, and the defendants inthe judgment from paying the same, until the 
matters shall be there heard and adjudieated. Dunn v. Dunn....... 784 

31. The complainant alledges that he placed a note in the hands of the de- 
fendant to collect, on which the latter. recovered a judgment for his own 
use, and insisted on appropriating the proceeds; the defendant, in his an- 
ser, insisted that the note was placed m his hands to collect, and pay him 
self what the complainant then owed him, and for subsequent advances: 
Held, that so far as the answer seeks to charge the complainant, it is ir- 
responsive to the bill, and the onus of sustaining it rests upon the defend- 
Gi, ERY 60 0066 905 68 cee he cwsed otc 68d a E80 se Ce gs bh060nsid on 784 

32. The assignment of anaccount by the party to whom it purports to be due, 
and testimony that he (having since died) kept correct accounts, does not suf- 
ficiently establish its justness to authorize the assignee to set it off to a suit 
in equity against him, brought by the person charged with it. Jb.....784 

33. Where a bill is for discovery and relief, ifthe answer, instead of furnish- 
ing a discovery, is a denial .of the matter alledged, it is competent for the 
complainant to make out his case by proof. 1b..........++-++-00 784 

34. Where landis sold by order of the Orphans’ Court, to make more equal 
distribution among the heirs, and security is not required to be taken for 
the purchase money, the heirs have an equitable lien upon the land for the 
purchase money, which may be enforced either against the original pur- 
chaser, or against a purchaser from him, with notice of the facts. Strange 
Pah. cs Kansas. ccvovicccocccaccectovesecccoccccscscosocceees 816 

35. When it appears-by the allegations of the bill, that the complainant is 
seeking relief against the defendant, in another bill, for the same cause of 
action, the bill will be dismissed, whether such previous suit is, or is not 
then pending. T'urnipsecd v. Crook, Adm’r, et al. ..+...22206 R<. oF 

36. Where the holder of a note agrees to transfer a judgment obtained by 
him against the maker, if the indorser will confess a judgment for the sum 
for which he was liable, his subsequent refusal to transfer, is no ground to 
file a bill to compel him to do so, in the absence of the allegation by the 
indorser, that he has paid the judgment so confessed ; as the payment of the 
money, and not the form of confession, is the essence of the contract. Cal- 
ers FEM. 6 6000600 cece cesenccces's heme ctuheceitasise aka 903 

37. A bill which states the cause ofaction in the alternative, is insufficient, if 
one of the alternatives shows that he has no right to a recovery, as the bill 
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- must be construed most strongly against the pleader ; but if the objection 
is not taken in the Court below, it cannot be raised for the first time in this 
Court. Andrews & Brothers v. McCoy... ......eccccccccccccccves 920 

38. The equity which attaches upon the assignment of a chose in action, is one 
which inheres in, or grows out of the subject matter of the contract. As 
when there was a warranty against incumbrances, upon asale of land, an 
inchoate, or latent equity, would attach to the notes executed for the pur- 
chase money, and would be enforced against an assignee of the vendor, 
when the equity became perfect, by a breach of the warranty, and the in- 
ey See CON: TE Bice Wisc cecsiccqncssenscdadeodoas 920 

39. A vendor of land, took several negotiable notes forthe payment of the pur- 
chase money, one of which was negotiated in the usual course of trade, 
the others were not. Held, that although the holder of the note so nego- 
tiated, was not subject to an equity existing against the vendor, such equi- 
ty could be enforced against the holders of the other notes, and that the 
vendor could not be required to apportion the loss. Ib...........00. 921 
See Contribution, 1, 2. 

See Deeds of Trust, 9. 

See Guardian and Ward, 8. 

See Intendments and Legal P., 8. 
See Mortgagor and Mortgagee, 1, 3. 
See Practice in Chancery, 1, 12. 
See Warranty, 1. 


CLERK AND REGISTER OF COURT. 


1. The clerk of a Court is not authorized, without the consent of the plaintiff, 
to receive before judgment, the amount for which the sureties of the defend- 
ant are liable, and thus discharge them. Windham, et al v. Coats, use, &c. 
500005566400 ns nde Dae hhensatnedinhednbentheneeeesees «++ 285 

2. Where a party offers a witness who will be liable over, if he is unsuccess- 
ful, he cannot divest-the witnesses interest, and make him competent, by 
depositing with the clerk a sum of money equal to what would be the 
amount of the recovery against him. The common law or statute, neither 
confer upon the clerk of a Court, virtule officit, the authority to receive mo- 
ney which may be recovered upon a suit afterwards to be brought; and 
such payment cannot be pleaded in bar of an action. Ball v. The Bank of 
the State of Alabama... ...2..ecceeeeeseeees wees socesdesbes -. 590 


CONFLICT OF LAWS. 


1. The laws and customs of the Choctaws were not abrogated, so faras mem- 
bers of the tribe were affected, by the extension of the jurisdiction of the 
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State over the country occupied by them. It is only by positive enact- 
ments, even in the case of conquered or subdued nations, that their laws 
are changed by the conqueror, but there is no merger, until ene tribe or 
nation is swallowed up, or lost in another, by the efflux of time. Wall v, 


2, When, by the laws of an Indian tribe, the arene takes no part of his 
wife’ 's property, it is a necessary consequence, that the wife retains the ca- 
pacity to contract, and it is likely, means were provided by their laws for 
the enforcement. But if such was the cass, it is not perceived how the 
wife could, in our Courtsof law, be sued alone, so long as the marriage 
continued, as the case presented would be that of a wife with a separate 
estate. Ib... ,.ccccceeccecccces aaveeces ediitecceneneens 00000048 

3. Anintention to change the domicil, without an actual removal, with the 
intention of remaining, does not cause a loss of the domicil. T'he State vy. 
Hallett... 0.6 .0++e0e00- don becesecquaaeses psacésoedeprndenenes 159 

4. Where one, resident in Georgia, came to this State, for the purpose of 
settling here, and leased land and purchased materials for the erection of 
a foundry, and returned to Georgia for his family, and after some detention 
returned with his family, arid has ever since resided in_ this State—Held, 
that he did not lose his domicil in Georgia, or acquire one in this State, 
until his actual removal to this State, with the intention of remaining. Jb. 
Keene RECseongeees Or eKRCSEEEETAEERD SRS RED KO eRe meee paee ee 


CONSIDERATION. 


1. Inadequacy of price, tpon the sale of property, is a badge of fraud, where 
the vendor was greatly indebted ; though in itself it may not be sufficient 
to avoid the sale, unless the disparity between the true value and the priee 
paid, or agreed to be paid, was so great as to strike the understanding 
with the conviction that the transaction was not bona fide. Borland v. 
is wb cece crows ecnvewsisesacecedeewngoncsecesectececes 106 

2.. Where the defendants remitted a bill, indorsed by them, to a correspon- 
dent house, to whom they were then indebted, with instructions to credit 
them in account, and that house procured the bill to be discounted, and 
credited the remitters with the proceeds, and advised them of the facts; 
these circumstances constitute a sufficient consideration for the indorse- 
ment, to enable the correspondent house to maintain an action on the bill, 
when subsequently paid by them as indorsers, against the remitters.— 
Sheffield & Co, v. Parmelee. ..........++ bbeeevebeatbanecasisneret 889 


CONSTABLE AND SURETY. 


1. An action may be maintained upon the official bond of a constable against 
the principal and his sereties, without first establishing the default and 
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CONSTABLE AND SURETY—continuep. 
liability of the former, ix a separate suit. Bagby, Governor, &c. v. Chan- 
dler and Chandler. . . «, 

2. The bond of a constable, though payable to the Governor eo nomine and 
his successors in office, is, in legal effect, an obligation to the Governor, as 
the chief executive officer; and may be sued and declared on, without no- 
ticing the obligee’s name. Or, if the suit be brought in the name of the 
nominal obligee, (describing him officially,) who was superseded in office 
before its commencement, it will be regarded as an action by the Governor, 
and the name of the individual will be treated as surplusage. Ib... ..230 


CONSTITUTIONAL LAW. 


1. There is no inhibition in the bankrupt act of 1841, or in the relation which 
the State and Federal Governments bear to each other, or in the grants or 
testraints of power conferred upon them respectively, which deny to the 
State Courts the right to entertain an inquiry into the validity of a dis- 
charge and certificate upon an allegation duly interposed, that the bank- 
rupt did not render a full and complete inventory of his “property, rights 
of property, and rights and credits,” but fraudulently concealed the same. 
Mabry, Giller 8 Walker v. Herndon... ......0cccccccccccsceccccce 848 

. The 11th section of the 8th chapter‘of the Penal Code which authorizes a 
nolle prosequi to be entered and another indictment to be preferred, 
where, in the progress of a criminal trial, there shall appear such a vari- 
ance between the proof adduced and the indictment, as will require the 
acquittal of the accused, unless he willassent to an amendment, is not un» 
constitutional. The State v. Kreps. 2.250000 ccecscceeceneceeeees 951 


CONSTRUCTION. 


1, The receipt being signed by a firm, andgthe question being, whether all 
the members were bound, or only the one signing it, inthe absence of all 
explanatory evidence, the Court should give it the construction which will 
operate most strongly against those purporting to be bound byit. Hogan 
& Co. v. Reynolds. ..cccccesecccccccces sovcccccsscscccccvcnecs 60 

2. Where the words of a bond were not sufficiently explicit, or if literally 
construed, their meaning would be nonsense, it must be construed in refer 
ence to the intention of the p@rties. In doing this, it is allowable'to depart 
from the letter of the condition, to reject insensible words and to supply 
obvious omissions. Whitsett v. Womack, use, §c....... cece eeseeee 467 


‘See Contract, 1. 
See Evidence, 46. 
See Vendor and Vendee, 10. 
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CONTRACT. 


1, Semble; where different instruments in writing are made at the same time 
-between the same parties, and relating to the same subject matter, they 
constitute but one agreement, and the Court will presume such priority in 
their execution, as will best effect the intent of the parties. Whitehurst, 
WR GRD TH, cc cccccncqsecccensesccsececonedacageesecsonseaee 

2. It being proved that the note was given foracotton gin, which the defend- 
ant had the privilege of trying and returning if it was not good—held, that 
this was a condition for the benefit of the defendant, which he must take 
advantage of by plea, and that the note might be declared on, as an abso- 
lute promise to pay onthe Ist January, 1842, without noticing the condi- 
tion. Lockhard v. Avery & Speed, use, &. «0.6.00 e cece cece ceeeees 502 


3. If a Bank, which is advancing upon cotton, to be shipped through its agents 
to distant points, in order to place itself in funds there, stipulates with a 
shipper to pay him two per cent. for exchange upon the nett proceeds of sales 
at a designated place, the fluctuation in the price of exchange between 
the time when the contract was entered into and the cotton sold, can have 
no effect upon the rights and liability of either party. Ball v. The Bank 

* of the State of Alabama. ......cccecccccscccccccvescccccscsesecs 590 


4. The defendant, by promise in writing, undertook to pay the plaintiff a de- 
finite sum of money on a certain day in shucks; shortly after the maturity 
of the note, the plaintiff demanded the shucks at the defendant’s residence, 
the latter had about one load ready, which he offered to deliver, remarking 
to the plaintiffthat he might haul them off, and the residue should be strip- 
ped from the corn as fast as he could take them away; it was shown that 
the defendant had more shucks on his corn than were sufficient to pay the 
note, and that the plaintiff insisted on having all delivered at one time, at 
a point designated by him, w&hin a few few feet of the defendant’s corn 
cribs, and within forty or fifty yards of houses containing a large quantity of 
cotton seed and fodder; upon being asked by the defendant why he wished 
the shucks delivered at that place, the plaintiff remarked, to burn, sell, or 
do whatever he thought proper with them: Held, that the readiness of the 
defendant to perform his contract, and the offer to deliver the shucks when- 
ever the plaintiff would remove them, was a good defence to an action 
brought for a breach of the undertaking contained in the writing. Arm- 


5. T. undertook to proceed to Washington City, “and to do all in his 
power to prevent the confirmation of Eslava’s claim, or to obtain the 
passage of some act, or else have it inserted in the confirmation of Eslava, 
in such manner that the land office department may issue patents to said 
G. & H. for the land embraced within said claim, and for which they have 
the government title’—Held, that it was not unlawful to solicit Congress 
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in behalf of private land claimants, as the acts of Congress on this subject, 
though laws in form, were in effect judicial decisions—That the under- 
taking “ to do all in his power,” did not on its face import the use of un- 
lawful, or improper means, and that the contract was not void as being 
against public policy—Whether such a contract, to solicit the passage of 
a public law, would be valid, Quere. Hunt v. Test.......0+.see00 713 
6. T. agreed with H. for a reward, dependent upon his success, to attend 
at Washington city, and do certain things, in reference to a controversy 
about a private land claim depending before Congress, between H. & E., 
T. attended two sessions of Congress, when the matter was compromised 
between E, & H.—Held, that if T. was not privy tothe compromise, he 
could not be required to prove that he could have performed his undertak- 
ing, as that had been rendered impossible, by the act of H. If T. assent- 
ed to the compromise, and did not abandon his claim for services render- 
ed,the law would imply a promise from H., to pay the value of the servi- 
ces, to be admeasured by the contract, but could not exceed the amount he 
had stipulated for. Ib... ccccccscccccccees éeseee ccocsescces OMe 
7. Anagreement to receive the services of a negro, for the board of an indi- 
vidual, is not cancelled by the slave becoming sick before the time ex- 
pires. Alexander v. MMlerander......ccccccccccccscccccsecccccoce 796 
8. Although the issuance of bills of a less denomination than three dollars 
was prohibited, at the time when a contract for the loan of the bills of an 
unchartered association was made, yet the mere fact that bills for less 
than three dollars were received, does not avoid the contract. McGehee 
CP er ssecscccwrincaceinebendsasinee pimetepeseasnn +02 828 
See Assumpsit, 2, 4. 
See Chancery, 36. 
See Damages, 2. 
See Vendor and Vendee, 9. 


CONTRIBUTION. 


1. D. sold sundry tracts of land to L. on a credit; L. sold one of them to B., 
and another to M: D. agreed with B. to release the tract purchased by him 
upon the payment of a certain sum of money; but at the time of this agree- 
ment D. was not informed that M. was a sub-purchaser of L; D. obtained 
a decree for the sale of the lands, to satisfy his equitable lien, and assign- 
ed the decree to K: Held, that the land claimed by M. was not exempted 
from the operation of the decree by the arrangement which D. made with 
B., nor could it be released by the payment of asum corresponding with 
what was paid by B., considering the relative value of the two tracts.— 
Kirkoey, et al. v. Mitchell. ..sccccessccccesccccccsscvescovedecs 402 
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2. Neither the purchaser of lands, nor his assignee, can be charged with 
rents received upon a bill to enforce the equitable lien of the vendor ; and 
if the assignee of the vendee becomes the assignee of the decree recovered 
by the vendor, a sub-purchaser of part of the land from the vendee cannot 
relieve it from the decree, by compelling the assignee to appropriate the 
amount received by him for rent, to the satisfaction of the decree, pro 
BE Ms acissensnenssedsaddeiensssepasinae 4h0nmeeseuned 403 


3. The doctrine of contribution does not apply as between accommodation 
indorsers ; consequently, in the absence of an express or jmplied agree- 
ment changing the liability of indorsers inter se, they are bound to pay 
in the order in which their names appear on the paper. Spence v. Bar- 
ctens se endssendeendenscdersresanscedncense OS eecasences 581 


CONVERSION. 


1. Anadministrator with an interest may purchase at a sale made of the in- 
testate’s estate, and if he uses the assets of the estate in making such pur- 
chase, the distributees may elect to consider the appropriation a conver- 
sion, or may treat the administrator as a trustee; this being the law, he 
cannot make a gift of the property so as to defeat the trust. Julian, et al. v. 
Reynolds, et al. .......++. Dds SKEDIER EASE h TREN EEARON 680 
See Execcutors and Administrators, 4. 


See Partners and Partnership, 3. 


CORPORATIONS. 


1. A recovery may be had upon the common counts, for an instalment due 
upon a call of an incorporated company. Gayle v. Cahawba and Marion 
HONK nae Ahe penne seeewedeentseesseertensentesan 587 


Sce Bank, 2, 3. 


See Criminal Cases, 11. 


COSTS. 


1, When an issue is made up to ascertain the amount each of several distri+ 
butees have received from the estate, ¢he costs of the proceeding is a joint 
charge upon the estate, and cannot be taxed against those who are most 
active in making objections. T'he Distribulees of Mitchell v. Mitchell, ad- 
CII, oo son csccccscresnesncconccnegedecsscssceecweseses 415 

2. The statutes of this State authorizing Courts to tax prosecutors with costs 
whenever the prosecution is frivolous or malicious, extends only to misde- 
meanors, and does not warrant such a taxation in a prosecution for grand 
PO I 6060 cckdc her ncedehadnwewadawedawen 664 
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3. When costs are directed to be paid out of the estate, if the litigation is 
unnecessarily protracted, for the purpose of vexation, the Court will apply 
the proper corrective, by taxing the party so acting, with the costs. Aler- 


~ 


GT I oh Xo 5: 0.b Se BEd ssledate Ne Sessa eae 
See Garnishment and Garnishee, 5. 
See Summary Proceedings, 2. 


COURT, CHARGE OF. 


1, Whether the admission of facts, in a written proposition to compromise, be 
admissible evidence, or not, it is not error to charge the jury, that if the 
paper was written with the view to a compromise, and the promises con- 
tained in it were made for that purpose, the defendant was not bound by 
them. Such a charge does not deny effect to the facts. Courtland v. Tarl- 
Bett Be BN, oo gcc cccccessacsscssascccgacessececnsscesenscte 

2. A promise to pay a sum of money in Alabama bank or branch notes, is a 
promise to pay in notes of the Bank of the State of Alabama or its branch- 
es, and it is proper for a Court to charge a jury that such is the proper 
constructién, without evidence of the meaning of the terms used. Wilson 
RAs rrctsvesveasaceasass POT TCT err e TT eT Tr eT TT 

3. Semble: Where an error in a charge to a jnry is such as could not preju- 
dice the party excepting, it furnishes no cause for the reversal of the judg- 
ment. Randolph v. Carlton... ...sccccccveccccrgescecccscccsecsGad 

4, Where the Court having charged the jury, upon the law as applicable to 
the evidence adduced, at the request of the defendant’s counsel, and upon 
an inquiry by the jury, remarked, that the plaintiff would not lose his right 
to recover in another action, though their verdict might be for the defend- 
ant ; the remark of the Court, whether in conformity to law or not, furnish- 
es no ground for the reversal of the judgment. It could not have misled 
the jury, and they doubtless sought the information merely to reconcile 
their consciences to the performance of an imperative legal duty. .4rm- 
strong 0. Tait. ..cecscccccccrcsccccccccccassccocesccescccces sOde 

5. A charge to the jury must be considered in reference to the facts in the 
cause, and if thus applied it is correct, the judgment will not be reversed, 
though as a universal proposition it may be erroneous. McBride and Wife, 
Bal. a. Tempe... ccsccccccvasccssvecscssescsenasogoeegee cde d 

6. Where, giving full credit to all the plaintiff’s proof, it fails to make out 
such a case as entitles him to recover, a charge to the jury which is erro- 

‘neous, as the assertion of a legal proposition, furnishes no ground for the 

reversal of a judgmentagainst him. Smith v. Houston. .......+...-737 

7. When the defendant borrowed bills from an unchartered associatfon, 
which he endeavored to show originated in a conspiracy to cheat the pub- 
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lic by getting its bills in circulation without the means or the intention to 
redeem them, his request for the Court to instruct the jury, that if he was a 
pgrty to the conspiracy, by engaging to aid in the circulation of the bills, 
this would avoid the contract under which the bills were borrowed, will be 
considered as merely abstract, and therefore properly refused, when there 
is no evidence before the jury to connect him with the conspiracy. Me- 


8. When the charge of the Court assumes that the transfer of a note is bona 
fide for a full consideration, and the evidence is such as to lead to this 
conclusion, if believed by the jury, it is no error. Sheffield & Co. v. Par- 


9. Quere? Whether, ina controversy in respect to the location and title to 
lands, under the instruction of the Court, the jury by their verdict affirmed 
that the premises of which the defendant was in possession, was not em- 
braced within the defendant’s lines, the judgment should be reversed, 
where the Court, upon some other point in respect to t® title, may have 
charged the jury incorrectly. Doe, ex dem. Pollard’s heirs v. Greit.. . .931 


COURT, SUPREME. 


1. It is improper to send the original papers to this Court, and if sent, will 
not be looked to, to settle any disputed question. Hobson v. Kissam & 
MM hi-5-04 6dsecbaedestanedeccnaeess aime Maiancgon engl acckce ae ae 

2. It is competent for this Court, under the constitutional provision, which 
gives it “a general superintendance and control of inferior jurisdictions,” 
to award a writ of habeas corpus upon the refusal of a Judge of the Circuit 
Court, or Chancellor sitting in vacation, or in term time, and to hear and 
decide upon the application for the prisoner’s release, or adopt such course 
of proceeding as would make its control complete. Chaney, ex parte. 424 

3. A cause is not before the Supreme Court, so as to atithorize that Court to 
make an order in respect to it, until the term when the writ of error is re- 
turnable. Renjro, by her next friend, Ex parte.........000eeeeeeeee 490 

4. The Supreme Court cannot set aside a supersedeas which has been issued 
upon the suing out a writ of error and executing a bond, on the ground of 
defects in the bond; in such case the appropriate remedy should be sought 
in the primary Court. Ib. .........+.000- speaesascesccecace ber 490 

5. After a judgment upon irregular proceedings is reversed, the whole re- 
cord may be corrected by the judgment of the appellate Court. Sankey’s 
Ex’rs v. Sankey’s Distributees. .....0.ccccccccescccees tienen oeved 602 


COURT, CIRCUIT. 


- . . . . . . . . . . 
1. The Circuit Court has no original jurisdiction of a summary proceeding, 
by motion, against a constable for failing to return an execution. The 
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statute only authorizes the motion to be made before*the justice of the 
peace issuing the execution. Evans, use, &¢. v.. Stevens, et al...... +517 


COURT, COUNTY, COMMISSIONERS OF, &c. 


1. The Judge of the County Court has no power to adjudicate upon the tax 


list, and ascertain the amount of insofvencies for which the tax collector 
is entitled to a credit, except at the time provided by law, viz: the second 
Monday in September of the current year, or at the succeeding County 
Court, ifthe special Court is not held. Treasurer of Mobile v. Huggins. 440 
2. Upon the failure of the County Judge to act, the power conferred upon 
the Comptroller to make the allowance, may be exercised by the Commis- 
sioners’ Court, upon the county tax collected during the period, when 
State taxation was abolished, I[b.........ccccccccccccccccceeee 440 
3. -The County Court has no jurisdiction of an action of trespass quare clau- 
sum fregit. Elliott v. Halll... ...cecccsscccccccscccccccsccccces OU 


CRIMINAL CASES AND PROCEEDINGS IN. 


1. Wherever a person charged with a criminal offence, is put upon his trial, 
he is, by operation of law committed to the custody of the sheriff, without 
either a general or.special order for that purpose. Hodges v. The State 55 

2. The act of 1812 merely furnishes a remedy, by which a fine assessed 
against a party committed to custody, may be recovered of the sheriff, &c. 
or their sureties in case of escape; but in addition to this proceeding, the 
party guilty of a breach of officiel duty, might be indicted, if the facts of 
the case were such as constituted an offence at common law: consequent- 
ly, the provisions of the Penal Code, which provide for the punishment of 
escapes, are merely substitutes for the common law, and do not abrogate 
Ghee act oF IGED. By. nn ccsccciccccvevccctonsescscesscesccsense ce 

3. Notwithstancing the enumerated causes of challenge in the Penal Cude, 
the Court may, in its discretion reject such as are unfit or improper per- 
sons, to sit upon the jury, and may excuse those from serving who, for 
reasons personal to themselves, ought to be exempt from serving on the 
jury. So, also, the Court may reject any juror who admits himself open 
to any of the enumerated challenges for cause, without putting him upon 
the prisoner. T'he State v. Marshall, a slave... 2.262200 +eeeeeeeeee BOR 

4, The owner of a slave is a competent witness for the State, upon a trial of 
the slave for a capital offence. I[b.........ccccccccccccccccccece cde 

5. It is competent to prove, on the trial of a colored person for a capital of- 
fence, charged in the indictment as a slave, that he admitted himself to be 
aslave. But where the proof was, that the prisoner had brought to the 

witness a bill of sale of himself to one FE, transferred to the witness by E, 

which was objected to because the bill of sale was not produced——Held, 
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that although this might be considered as an admission by the prisoner, of 
his status, and that it was not therefore necessary to’produce the instrument 
by which it was evidenced, yet, as the jury may have been misled, and pro- 
bably acted on the belief that the bill of sale was proof, that the prisoner 
was, or had been the slave of E, in favorem vile, it was proper there should 
POOR OE Fi cdnccceconsvsigudhcevcsoeses cesctecesescsee « 
G. When a white person is indicted for an assault, with intent to kill and mur- 
der, and the jury by their verdict, find him guilty of an “ assault with intent 
to kill,” the legal effect of the verdict is, that the party is guilty of an as- 
sault, or assault and battery, as the case may be. The State v. Burns, 313 
7. The words inveigle, entice, steal and carry away, inthe Penal Code, (Clay's 
Dig. 419, § 18,) denote offences of precisely the same grade, and may be 
included in the same count of the indictment; and upon proving either, the 
State is entitled to a conviction. Mooney v. The Slate.......... 020-328 
8 The offence of inveigling, or enticing away a slave, is consummated when 
the slave, by promises er persuasion, is induced to quit his master’s service, 
with the intent to escape from bondage asa slave, whether the person so 
operating on the mind and will of the slave, is, or is not present when the 





determination to escape is manifested, by the act of leaving the master’s 
service, or whether,e is, or is not sufficiently near to aid in the escape, if 
necessary. Ib. .......02008 WETTITTTTTiyTtitTiTT eee Cosceccescdee 
9. The 40th section of the 8th chapter of the Penal Code, which declares, 
@ that no person charged with an offence capitally punished, shall, as a mat- 
ter of right, be admitted to bail when he is not tried at the term of the 
Court at which he was first triable, if the failure to try proceeded from the 
non-atterdance of the State’s witnesses, “ where an affidavit is made, satis- 
factorily accounting for their absence,” does not make it imperative upon 
this, or any other Court, to adinit the accused to bail, because such an af- 
fidavit was not made and acted on by the Court in which the indictment is 
pending: but it is competent for the Judge or Court which directs the pri- 
soner to be brought up on habeas corpus, to allow the affidavit to be made. 
Chaney, Ex parte. .....0seeeeeeeeeeeeees coe ssesesecees cocee ct 
10. It is allowable for a Judge of the Circuit Court or Chancellor, in vacation 
to award a writ of habeas corpus, in a capital case, though the accused was 
by order made in term time, committed to jail. Ib...,....... konnnns 425 
11. The corporate authorities of Mobile are invested with power to enact an 
ordinance to require the keepers of coffee-houses, taverns, &c. within the 
city, where wine, &c., are sold by the retail, to obtain a license from the 
mayor for that purpose; and to impose a fine of fifty dollars for retailing, 
without first obtaining such license. It is no defence toa proceeding in- 
stituted for the recovery of the fine imposed by the ordinance, that the of 
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fender‘is liable to an indictment at the instance of the State. T'he Mayor 
§c. of Mobile v. Rouse, .. wes. ivecessececes Tosa oe bi big ste SGD 
12. The statutes of this State authorizing Courts to tax prosecutors with costs 
whenever the prosecution is frivolous or malicious, entends only to misde- 
meanors, and does not warrant such a taxation in a prosecution for grand 
Phscemys: Dine e. Tht Blades op 5 occ siiececivackesdtscddebiccsedes 664 
13. Where an indictment charges a larceny of a bank note and other articles, 
and there isa variance between the indictment and the proof in respect to 
the bank note only ; the Court cannot, under the 11th section of the 8th 
chapter of the Penal Code, permit a nolle prosequi to be. entered, that an- 
other indictment may be preferred, because the accused will not consent 
to an amendment of the indictment so as correctly to describe the bank 
sem: Die Mahe h. Miva 6053.6 6.00005. 90.5 6.000.009 00 bts cop teeed 951 


Constitutional Law, 2. 
See Court Supreme, 2. 


DAMAGES. 


1. A purchaser at sheriff’s sale, who refuses to comply with the conrract of 
purchase, is liable to an action by the sheriff, and the right to recover the 
full price cannot be controverted, if the sheriff, at the time of the trial, has 
the ability to deliver the thing purchased, or if that has been placed at the 
disposal of the purchaser by’a tender. The loss actually sustained by the 
seller, is, in general, the true measure of damages when the purchaser re- 
fuses to go on with the sale. Lamkin v. Crawford, ........0200008 153 

2. When one contracts to perform work for another, at a stipulated price, and 
is prevented by him from entering upon the performance, the measure of 
damages is the difference between the cost of performing the work by the 
party agreeing to doit, and the price agreed to be paid for it ; in other words, 
the profits the party would have made. George v. Cahawba and Marion 
Te Thanh Cys vis ect csccdiaesacsscied bc eveqevereviwevi'sed 234 


3. In an action against a sheriff for failing to levy an attachment upon asuf- 


~ 


ficiency of property to satisfy the judgment rendered thereon, the measure 
of damages is the injury sustained by the sheriff’s failure to make the pro- 
per levy. The value of the property levied on in such case, should be 
equal to the amount of the debt sought to be recovered, making a proper 
allowance for depreciation in price, the effect ofa forced sale, as also costs 
and other incidental charges: and evidence of the sum at which the pro- 
perty was sold under the execution, should perhaps be consideued more 
satisfactory as to its valuethan the opinions of witnesses. Griffin v. Gan- 
1) er wow wercstt PLE CIT ts iran kenl... 
See Sales. 2. ¢ 
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DEBTOR AND CREDITOR. 


1. Sotar as the particular creditor is concerned, the debtor, with his assent 
may stipulate that the effects conveyed may be continued, in trade or 
planting,for a definite or definite period, but such a stipulation cannot 
prevent any other creditor from his right to sell the resulting trust of the 
debtor, in satisfaction of his execution. Graham v. Lockhart.......... 9 

2. Quere? Whether a debtor, by the mortgage of his perishable personal es- 
tate, for the security of one creditor, can prevent others from reducing that 
estate to money, and thus to determine the risk there always is, of its des- 
truction or deterioration in value. Ib. .........cce cece cece eceeneee 9 

3. The powers of a Court of Equity are sufficient to prevent injury to the 
mortgage creditor, as well as injustice to the one who has no security. 
By oie orccstoccicsadccosreecccvesse Ciwidncesebepedetgssevass 9 

4, Assuming that a deed of ot conveying property as a security, for the 
benefit of sureties, and reserving the use of perishable effects, which may 
be consumed in the use, has been made operative by the assent of the ben- 
eficiaries, yet no other creditor is bound by the contract between those par- 
ties. His right is to have all the debtor's estate reduced, at once, to its mo- 
ney value, and if the seq@ured creditors choose to become the purchasers, 
and thus continue their relation with the debtor, a Court of Equity is com- 
petent to let them in to the extent of theirdebts. Ib........+.00+0+ 9 

5. Where there is a fraudulent sale, the parties may rescind it, and make an- 
other contract in good faith, before liens attach upon the property as the 
vendor’s; but where a sale is void, ab initio, for fraud inferrable from inad- 
equacy of consideration, or other cause, it cannot acquire validity against 
the creditors of the vendor, although the vendee may pay a sum beyond the 
amount of the purchase money stipulated. Borland v. Mayo........ 106 

6. If mala fides is not attributable to the vendee, but he has acted with fair- 
ness, his purchase cannot be pronounced void, at the instance of the vendor’s 
creditors, merely because its tendency was to defeat or delay them, Jb. 106 

7. B. was indebted to S. (his father-in-law,) or 8, was bound to advance mo- 
ney for him, B. sold to L. a house and lot, and took his note payable to S. 
for the purchase money; B. had been a partner of F. ina mercantile es- 
tablishment. Upon the dissolution oftheir partnership, the firm were in- 
debted to B. more than $1,000, which he was to retain, and appropriate the 
residue of the effects to the payment of the joint debts; some of the de- 
mands due B, and F. were placed by the former in the hands of S. as a jus- 
tice of the peace, to collect, who acknowledged their receipt from, or his 
accountability to.S: Held, that the inducement for taking the note and re- 
ceipt in 8.’s name, was sufficient to free the transaction from the imputa- 
tion ef fraud ; that a debtor may prefer one creditor to another, and the rela- 
tionship between B. and 8. could not prevent the latter from securing him 
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self. further, that by making the note payable to S., L. admitted that he 
was entitled to the money, and cannot be heard to alledge the reverse. 
OP CTT TTR OPE ee Sree deneesed cge 163 
8. Whena slave is levied on at the suit of three creditors, and ig, claimed by 
a stranger, who executes a claim bond to the junior execution only, and 
that creditor alone contests the title with the claimant, and sueceeds in 
condemning the slave, the other creditors have no right to claim the money 
which he receives from the‘claimant, in discharge of the claim bond. Bur- 
nett v. Handley.,......++++++ Fechesepessarsonsdena onpee cece cca 
9. A creditor who alledges fraud in the conveyance of a debtor, by a mort- 
gage or deed of trust, cannot be prevented from trying this question in a 
Court of law, before a jury. Marriott & Hardesty et al.v. Givens......694 
10. When the claimant asserts an absolute title to slaves levied on as the 
property of a debtor, and the proof shows that a portion of these slaves 
were purchased with money or funds of the debtor, and that the bills of sale 
were taken in the name of the complainant, the possession remaining with 
the debtor, this is evidence of fraud. Ib. ........-.... jaanee dadiaee 695 
11. The assertion by a cestui que trust against creditors, that the grantor in 
a trust deed is indebted to him in a larger sum than he'is enabled to prove, 
is evidence of fraud, unless the suspicion of unfairness is removed by evi- 
Gence, Jhon... cccccccccncapccedsccccesccccceseccseccsesene - 695 
12. A creditor is entitled to the benefit of all pledges or securities, given to 
or in the hands ofa surety of the debtor, for his indemnity, and this, whether 
the surety is damnified or not, as it is a trust created for the better secu- 
rity of the debt, and attaches to it. Ohio Life Ins. Co. v, Ledyard, §c. 866 


See Deeds and Registration of, 4. 
DEEDS AND BONDS. 


1. The terms “ indenture,” “covenant,” “ demise,” “ and to farm let,” though 
usually found in deeds, are not technical; The use of these terms, there- 
fore in the declaration, does not necessarily imply that the instrument in 
which they are alledged to be was sealed, Thgt is only effected by the 
use of the terms “ deed,” or “writing obligatory.” Magee v. Fisher, -et 
Ge vstsccsac qos Ses eceene sdeedenes Kb6aiesnesecesencnrns . 320 

2. A statute weitthiel, that where a steamboat, &c. was seized soher's protess 
issued upon a proceeding in the nature of a libel in admiralty, that ix 
should be lawful for the master, &c. to enter into a stipulation or bond 
with sufficient sureties to answer all the demands which shall be filed against 
the boat, and the same shall be released and discharged from such lien 
Further, the clerk of the Court in which the libel was filed shall take the 
stipulation or bond, and it shall not be void for want of form, but shall be 

proceeded on and recovered according to the plain intent and meaning 
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thereof: Held, that a bond taken under this statute was neither void or 
voidable, because it did not show that the obligors, or some one of them, 
were claimants of the boat, or otherwise interested in the litigation res- 
pecting itg or because it was made payable to the officer who executed 
the order of seizure, instead of tl¢e libellant; or because it provided for 
the return of the boat to the obligee, instead of stipulating that the claim- 
ant should pay the libellants such judgment as should be rendered on the 


libel; or because it does not provide, that upon the payment of such de- 


cree as may be rendered, the obligors shall be discharged from their obli- 
gation to return the boat. Sucha stipulation, if voluntarily entered into, 
and not extorted colore offctit, may be enforced as a common law bond. 
Whitsett v. Womack, use, Se. 0.0.10 c cece cece eee ee eae 466 
Where a statute requires a bond to be executed in a prescribed form, and 
not otherwise, no recovery can be had on a bond professedly taken under 
the authority of the act, if it does not conform to it; but if a statute merely 
prescribes the form, without making a prohibition of any other, a bond 
which varies from it may be good at common law. So if part of the con- 
dition of a bond conform to the statute, and part does not, a recovery may 
be had for the breach of the former, where so much of the condition as is 
MEE Olesevceshseancessevaanccssagqusancs 466 


. A sheriff who has duly seized goods, under legal process, has a special 


property in them, and should provide for their safe keeping. Where a 
mode is provided by statute in which this may be done, and the appropri- 
ate bond is taken, the officer is relieved from the obligation to keep it; but 
where the statutory bond is not offered, he may provide some other custo- 
dy—either retain the possession himself, or commit it to a bailee ; and if 
the bailee execute a bond, it will be obligatory, although the plaintiff will 
not be bound to accept it in lieu of the officer’s responsibility. Jb... .466 
A bond which the declaration alledged was made payable to a sheriff, 
did not state in totidem verbis, that he was such officer: Held, that the un- 
dertaking in the condition, that the obligors should perform it to the obli- 
gee, ar his successar jn’the office of sheriff, sufficiently indicated his offi- 
cial character. Quere? Would not the bond be prima facie good, so as to 
devolve the onus of impeaching it upon the obligors, though it had omitted 
to show who the obligee was, otherwise than by stating his name. Ib. 467 
Quere? Would a bond taken by a sheriff, who had seized a boat under pro- 
cess issued upon a libel in nature of an admiralty proceeding, be void be- 
cause he agreed that the obligors might navigate it toa point not very re- 
mote, and unlade its cargo, asthe master had undertaken todo. Or would 
not the obligors be estopped from setting up such an agreement to impair 
CE III oo oc cog cen ncedepesapecescssncerecuecssens 467 
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7. The obligors stipulated to deliver to the sheriff at a place designated, a 
boat which he had seized under legal process, on demand, if a decree of 
condemnation should be rendered against it—the sheriff “ having execu- 
tion then against :” Held, that the bond did not contemplate a demand at 
any particular place ; and that the form of the execution which the sheriff 
held when he made the demand, was immaterial ; if it was one which war 
ranted the action of the sheriff against the boat...... ree og: 09808 

8. The act of 1818, declares that all joint bonds shall haye the same effect 
in law as if they were joint and several; consequently, where a bond exe- 
cuted by a number of persons requires that a demand of performance shall 
be made in order to put them in default, it is enough to prove a demand of 
the obligor against whom suit is brought. Ib......+..-eeeeeeeee - 467 

9. If a bond for the delivery of a boat seized under process, in a libel suit, is 
good as a common law bond, it may be proceeded on as a stipulation, al- 
though it does not conform to the statute. Bell and Casey v. Thomas, 527 

10. The design of the statutes requiring registration, was to give notice, that 
creditors, and purchasers, might not be deluded, and defrauded, and as to 
all such, who have not notice in fact, the unregistered deed is void. Ohio 
Life Ins. & Trust Co. v. Ledyard, &c. .......54.. jixetdasennees mee 
See Appeals and Certiorari, 2, 3. 

Sce Constable and Surety, 2. 

See Erasures and Interlineatioes, 1. 
See Estoppel, 2. 

See Evidence, 1. 

Sce-Infancy, 1. 

See Mortgage, 1. 

See Pleading, 11. 


DEEDS AND REGISTRY OF. 


1. Where a father conveys personal property to third persons in trust for 
a married daughter, and delivers the property accordingly, neither the se 
cond section of the statute of frauds, or the act of 1823, “to prevent fraud- 
ulent conveyances,” make registration necessary to its operation against 
the creditors of the husband. -O’Neil, Michaur & Thomas v. Teague and 
Teague...... cts stsatentelts edasees ‘ 345 

2.. A certificate by the proper officer, indorsed upon a deed of trust, that the 
maker appeared before him, within the time prescribed by law, “and ac- 
knowledged that he signed, sealed and delivered, the foregoing deed of 
trust, to the aforesaid W. M. M.” (the trustee,) is a sufficient acknowled¢- 
ment of its execution, to authorize its registration. Hobson v. Kissam & 


3. Under our statutes of registration, actual notice of the existence of a deed 
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is equivalent to the constructive notice afforded by registration. Ohio 
Laje Tas. Co. 0. Eétigard, Ge... 0 cccccccseccscccccccccuccwetcces 866 
4. The creditors spoken of in the statute, are not creditors at large; buta 
creditor whose debt. is liquidated, and a lien given on property by the 
debtor for its payment, is protected by the statute, against prior unregis- 
tered deeds, of which he had no notice. Ib...........eeceeeeeeeee 866 


See Deeds and Bonds, 10. 
See Mortgagee and Mortgagor, 2. 


DEEDS OF TRUST. 


I. A deed of trust operative as a security for the payment of money, is not 
fraudulent per se, on account of the reservation of uses to the grantor. 
GEE GH, BOG oe ccc pccacecccsccccescngs cascacscesicecccess 9 

2. Quere? Whether a deed conveying property for the benefit of sureties, 
and fixing the law day of the deed to a time subsequent to the maturity of 
the debts for which the sureties are bound, is. operative as a conveyance, 
without the assent of the sureties. Jb, .......... eprnnsednenbes nae 9 

3. So far as the particular creditor is concerned, the debtor, with his assent, 
may stipulate that the effects conveyed may be continued, in trade or 
planting, for a definite or indefinite period, but such a stipulation cannot 
prevent any other creditor from his right to sell the resulting trust of the 
debtor, in satisfaction of his execution. I[b........2.eeeeeeeeeeeeees 9 

4, Where the intention is declared to attack a deed of trust for fraud, it is 
competent for the trustee to show that his action, with reference to the 
trust property has been in accordance with the deed, for the purpose of re- 
butting any presumption which might arise from the acts of the grantor. 
PE cascasecasstenssnascaas orercccebcoccoccce eo ccnep¥ocsctees 10 

5. Where debts are described in a deed of trust, as the consideration upon 
which it is founded, a misdescription, either as to the names of sureties, 
dates, or sums, will not affect the validity of the deed, and evidence may 
be given of debts created by notes, &c. variant in some respects from those 
described inthe deed. Jb....... dene obmeesseguews nr cebesdune 10 

6. Where one of the trusts of a deed was to pay certain outstanding judg- 
ments, and afterwards these were superseded by writs of error bonds, it is 
competent for the trustee to show their payment by him, after their affirm- 
an6@. Fb.ncccccccccescccsececs edectes opowanecseoeccse oapecds 10 

7. D, C. & Co. being bound on certain bills of exchange, for another firm, 
obtained from them, as an indemnity, a bill of exchange for $4,000, to be 
held as collateral security. The debt, to secure which it was given, was 
discharged by the acceptor, by payment, some time in April, 1837; not- 
withstanding which, D, C. & Co. caused the bill for $4,000 to be protest- 
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DEEDS OF TRUST—continvuep. 
ed for non-payment, on the 14th April, 1837. On the 12th May, 1837; 
D. C.& Co. made a deed of assignment, of all their effects, to P., as trus- 
tee, for the payment of debts, in which this hill was not included. .On the 
30th May, 1837, D. C. fraudulently put the bill for $4,000 in suit, against 
U. C., who had indorsed it forthe accommodation of the drawers, and by 
his neglecting to make defence, a judgment was obtained, in the name of 
D. C. & Co. against him, which. he ineffectually-attempted afterwards to 
enjoin in Chancery. Subsequently, B. &. W. creditors of D, C. & Co.; 
vbtained an assignment of the judgment from D, C.& Co.  P., the trustee 
exhibited his bill, to get the benefit of the judgment, alledging, that it 
passed to him under the assignment. Held, that as D. C. & Co. had no 
title to the bill, upon which the judgment was founded, at the date of the 
deed, none passed to the trustee by the assignment; and, that he Gould 
not deduce a title under the general clause of the assignment, by a fran- “ 
dulent act of the assignor. That although the grantor was estopped from 
setting up a title in himself, by alledging his own fraud, yet, that a Court 
of Chancery would not interfere, and divest the title of another, who did 
not deduce his claiin through the fraudulent act of the grantor. Casey, et 
MAG PUME.: cdcvcccccccjeccccccsaccsecessvisicsienevcscsves 238 

8. A mortgagee, or cestui que trust, may proceed to foreclose a mortgage, or 
deed of trust, ina Court of Equity, although the deed confers a power of 
sale. Marriott & Hardesty, et al. v. Givens. ......0ecceseeceveeees 694 

9. There is no necessity for the mortgagee, or cestui que trust, to go into equi- 
ty to protect themselves against a creditor of their debtor, who levies on 
the property covered by the mortgage, or trust deed, upon the expiration 
of the law day, as a claim then interposed under the deed will be sus- 
MRE FI oasis wot ccccseescesstersevisasdiccsvisemventvows 694 

10. A stipulation in a trust deed, tosecure the payment of certain debts, pro- 
Viding that the debtor shall remain in possession of the property until a 
named day, and afterwards until the trustee should be required, in writ- 
ing, by his cestut que trust, to proceed and sell, does not extend the law 
day of the deed beyond the time fixed for the payment of the debt; and 
if a levy is made after that time, by a creditor, the trustee may protect the 
property by interposing a claim under the statute. Jb. ..........4% 694 

11. When personal property, conveyed by a trust deed, is levied on by credi- 
tors of the grantor, and claimed by the trustee under the statute, his cestui 
que trust is not entitled in equity to restrain the creditors from proceeding 
in the claim suits, npon the ground that he desires a foreclosure. 1b.694 

Sce Chancery, 2, 18, 21. 

See Debtor and Creditor, 4. 

See Evidence, 4. 

See Trust and Trustee, 1 
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DEMAND. 

t, When_a hired slave has left the service of the person to whom it is hired, 
and has gone to-the house of the one hiring it, a second demand is unne- 
cessary, when one is made, and the person hiring consents to take the 
slave, if returned the next day. Wier v. Buford.......-.. Unda war 134 

2. When a certain time is fixed for the delivery of ponderous articles, no de- 
mand is necessary to put the defendant in default, though he may defend 
himself. against the action, by proving his readiness on the-day. Sorrell 
Drake Oli ige i o'9 oe 9.000.084 5 vedas aawisd 0004509 6% cic aces ok 567 
See Deeds and Bonds, 8. 


DEPOSITIONS. | 
1. Interrogatories propounded to the plaintiff under the statute, are not in the 
nflure of a fishing bill, where, in connection with the affidavit made_-previ- 
°  eus to their being filed, they state the existence of a pertinent fact, which 
the defendant believes. to be within the plaintiffs knowledge, and calls on 
him to. answer ia respect thereto. Chandler v. Hudson, use, &c....... 366 
2. Where interrogatories to the plaintiff are allowed, and an order made that 
he answer them withina definite time after the service of a copy, the Court 
impliedly affirms their pertinency, and the defendant cannot be compelled to 
receive answers irregularly verified or insufficiently authenticated. 16.366 
3. Where tbe plaintiff, to whom interrogatories are propounded, is a non-re- 
sident, he may pray acommission to some one designated to take his an- 
swers, as in other cases where depositions or answers in Chancery are to 
be taken; but the certificate of an individual, describing himself as a jus- 
tice of the peace of another State, and affirming that the plaintiff there 
verified his answers. by oath administered by that individual, is not a sufli- 
cient verification. ‘The Court cannot judicially know his official character, 
nor_is it competent to prove it by the testimony of a witnéss who heard it 
said, at the place where the answers were made, that the person certify- 
ing them wasa justice of the peace. Ib........ccce eee eeeeeeeeees 366 


DESCENTS. 

1. One of the legatees having died before the contingency happened, leav- 
ing one child by a former wife, and three others by a subsequent marriage, 
and two of the last children having also died: Held, that the portion of the 
two last children, in their father’s legacy, would descend to their sister of 
the whole blood, to the exclusion of the remaining sister of the half blood. 
McLemore, et al. v. McLemore, adm’r. oo... 00. c cece ccc ceeeccucee 687 


DOMICIL. 

1. Anintention to change the domicil, without an actual removal, with the 
intention of remaining, does net cause a loss of the domicil. The State \ 
Flallett.. 06 ccc meeatnnia Pee Pe eee, a rier re Tee 
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2. Where one, resident in Georgia, came to this State, for the purpose of 
settling here, and leased land and purchased materials for the erection of 
a foundry, and returned to Georgia for his family, and after some detention 
returned with his family, and has ever since resided inthis State—Held, 
that he did not tose his domicil'ih Georgia, or acquire one in this State, 
until his actual removal to this State, with the intention of remaining: Ib. 

--» 159 

3. When a person removes and settles his family at a place different from his 
former residence, the presumption is that such is also his residence, and 
the mere fact that he returns to his former place of doing business, is in- 
sufficient to warrant the presumption that such is his place of transacting 
business. This is a matter peculiarly within the knowledge of the defend- 
ant, and should be made to appear with certainty. Riggs v. Andrews & 


DOWER. ; 

1, A conveyance by the husband, to his wife, of a life estate in certain pro- 
perty, which conveys to her a present, vested interest, and is not testa- 
mentary in its character, will not bar the widow of her dower. Distribu- 


EJECTMENT AND TRESPASS TO TRY TITLE. 
See Limitation, Statute of, 2, 3, 4. 
ERASURE AND INTERLINEATION. 


1. In an action upon a bond, if there is no issue which imposes upon. the 
plaintiff the onus of proving its genuineness, it should not be rejected as 
evidence, because it has interlineations which he does not account for. 
Perhaps if it had been offered as evidence without having been made the 
basis of an action, and the interlineations were such.as to warrant the sus 
picion that they had been made after the bond was executed, or without 
authority, they should be accounted for. Whitsett v. Womack, use, &c. 467 


ERROR, WRIT OF. 

1. It is competent for the clerk of a Circuit Court to issue a writ of error to 
remove to this Court, a cause in which a final judgment has been rendered 
upon a forfeited recognizance, or for a fine or penalty, without a previous 
order for that purpose. Hodges v. The Stale......00eceeeeeeeeeeees 55 

2, The statute which gives a writ of error or appeal from all judgments, or 
final orders of the Orphans’ Court, does not take in cases in which neither 
writ of error nor appeal could be taken, by the course of practice in the 
Courts of the civil or common law. Watson and wifev. May.......+. 177 


125 
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3..Persons having an adverse interest, are not concluded by an erroneous 
decree, but they cannot, without further proceedings, forthwith sue out a 


WR E emmet, ~ B..osccccvcicccccccscccesccccsccecces ecivevess 177 
4. When a writ of error is sued out by persons who are not parties to the 
proceedings below, the writ of error will be dismissed. Jb.......... 177 


5. One who is ejected from land of which he was in possession, under pro- 
cess issued from a Court of Chancery, in a cause to which he was not a 
party or privy, cannot, on error, avail himself of irregularities occurring in 
the decree, or other part of the proceedings. T'rammel v. Simmons... .271 

6. When a judgment is erroneously entered severally against the parties 
bound by a joint recognizance, the entire proceedings as to all the parties 
will be'reversed upon the writ of error sued out by one only, and the cause 
remanded, that its unity may be preserved. Ellison v. The State... . .274 

7. The Supreme Court cannot be invested with jurisdiction to examine a 
cause in Chancery by a writ of error sued out on a decree pro forma, en- 
tered by consent of the parties. It is competent for the Chancellor to set 
aside such a decree as having been entered without any sufficient authori- 
Cy. -Bhome, Bad. ©. Tawi... cc ccscccccvccccccccccscveccescceces 395 

8. After a will has been admitted to probate, letters testamentary granted 
thereon, and proceedings had thereon to a final settlement of the estate, the 
propriety of the probate of the will, cannot for the first time be raised in 
this Court. Bothwell, et al. v. Hamilton, Adm’r......... Kcnessekee 461 

9. A cause is not before the Supreme Court, so as to authorize that Court to 
make an order in respect to it, until the term when the writ of error is re- 
turnable. Renfro, by her next friend, Ex parte..........0eeeeeeeees 490 

10, Where it is obvious from the proof furnished by the plaintiff himself, that 
he is not entitled to recover, no matter what may be the ruling of the 
Court upon other points raised in the cause by a prayer for instructions to 
the jury, an appellate Court should not reverse a judgment which has been 
rendered in favor of the defendant. T'urcott v. Hall. .............. 522 

11. Where a question of law, which should have been decided against the 
party excepting, is referred to the jury as an inquiry of fact, whose verdict 
effects the proper result, the judgment will not bereversed for the irregu- 
larity. Courtland v. Tarlton & Bullard. .... 2.200 0ceccececceecees 532 

12. Whether the admission of facts, in a written proposition to compromise, be 
admissible evidence, or not, it is not error to charge the jury, that if the 
paper was written with the view to a compromise, and the promises con- 
tained in it were made for that purpose, the defendant was not bound by 
them. Sucha charge does not deny effect to the facts. Ib........... 533 

13. An execution was issued by a justice of the peace, at the suit of C. against 
the goods and chattels of A., and levied on a slave, which A. made oath 
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was the property of W., and held by the affiiant as his agent: a trial of the 
right of property was had between the plaintiff in execution and A., as 
agent, and the slave condemned to satisfy the execution; A. then, upon 
his petition, obtained a certiorari and entered into bond with M. as his sure- 
ty, and the cause being removed to the Circuit Court, was dismissed, on 
motion of C.: thereupon W. applied for a writ of error, and executed.a bond 
with surety for its prosecution. Held, that if W. was the owner of the 
slave, the claim of property and all subsequent proceedings should have 
been in his name, instead of the name of A., as agent; that W. could not 
prosecute a writ of error on the judgment of dismissal, and that the judg- 
ment was correct. Alford and Mixonv. Colson, use, &c. .....+++ oes cee 
14. When the petition of administrators claiming distribution as the represen- 
tatives of a distributee is dismissed, and the final settlement in the Or- 
phans’ Court is made with other parties, the proper mode to revise the:pro- 
ceedings rejecting the claim is by certiorari, and a writ of error will be 
dismissed. Graham, et al. v. Abercrombie. ........ neces 64603.00gee 
15. Whena demurrer is overruled to one count of a declaration, which is af- 
terwards abandoned at the trial, this Court will not examine into the suffi- 
ciency of such count. Gayle v. The Cahawba and Marion R. R. Co.. .586 
16. The party having proceeded and obtained another verdict and judg- 
ment, is responsible for any errors they may contain until the irregular 
proceedings are set aside. Sanky’s Ex’rs v. Sanky’s Distributees.. . . .602 
17. An appellate Court will not reverse a judgment because testimony unne- 
cessary and superfluous, but which could not have misled the jury, has been 
permitted to be adduced by the successful party. Fant v. Cathcart... .726 
18. Where, giving full credit to all the plaintiff’s proof, it fails to make out 
such a case as entitles him to recover, a charge to the jury which is erro- 
neous, as the assertion of a legal proposition, furnishes no ground for the 
reversal of a judgment against him. Smith v. Houston. .......... --737 
19. Where infants are cited and do not appear, it is not errorto render a de- 
cree without the appointment of a guardian adlitem. Parks v. Stonum, 752 
20. The writ and declaration were at the suit of J. A. R., assignee, &c, of S. 
A. W. and A. R.; on the margin of the judgment entry the case is thus 
stated, J. A. W. assignee, &c. of W.and R: Held, that if the names of 
the parties had been entirely omitted on the margin of the judgment, the 
writ and declaration might perhaps have been referred to, to sustain it; 
but however this may be, the error was a “ clerical misprision in entering 
judgment,” and under the act of 1824, is amendable at the costs of the 
plaintiff in error, where a correction is first sought in an appellate 
court. Crawford v. Whittlesey... ...+6-.+.e0eeees Cocceceococcoees 806 
21. Where a party is permitted to give incompetent testimony to support an 
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account, and afterwards becoming satisfied that the evidence is insufficient 
or inadmissible, withdraws the account, the error in admitting the assist- 
ant-proof iscured. Strawbridge v. Spann. ......++.00seeeeeeeeees 821 
22. Where‘a party is already before the Court, and the suit is improperly dis- 
missed, a writ of error is the proper remedy. Bradford v. Bayles, et al. 865 
23. Whena demurrer is improperly sustained to a plea, but the party defend- 
ant has the benefit of his defence before the jury on another plea, or the 
record shows he is entitled to no defence under the plea overruled, the 
judgment will not be reversed. Shehan v. Hampton... ........66005 942 
See Appeals and Certiorari, 6. 
See Attachment, 2, 5 
See Bankrupt, 10. 
See Court, Charge of, 4. 
See Evidence, 67. 
See Orphans’ Court, 8, 13. ° 
See Right of Property, Trial of, 3. 
See Sheriff and his Surcties, 2. 


ESCHEAT. 


i The true construction of the two acts of the legislature for the relief of Eliza- 
beth Morris, is, that she was made capable of inheriting the lands of her 
uncle, James D. Wilson, in the same manner as if herself, her mother, and 
her uncle, had been native born citizens. The declaration in the act, that 
the land shall not escheat to the State, is a waiver of the right of the State 
in her favor only, and will not enable her brother, who is an alien, or was 
so at his uncle’s death, to inherit as his heir. Congregational Church at 
BRee te Til BEI osc cep tivccsvecsccsscccscvecceseseces 182 

2. Whether the saving in favor of creditors in the statute of escheats applies 
to the land held by an alien at his death—Quere? But if it does apply in 
such a case, the fact of such indebtedness would not prevent the escheat. 
Nor could the land be sold by an administrator of the alien, for the pay- 
ment of creditors, without authority from the Orphans’ Court, as in other 
GR, Bh cdewvas socecdcncsssdessecnsocesisevesoctciecssbas 183 


ESTATES OF DECEASED PERSONS. 


1. The act of 1843, which requires creditors to file their claims in the clerk’s 
office of the Orphans’ Court, within six months after the estate is repre- 
sented insolvent, creates a bar to all claims not so presented. Hollinger, 
Gad. v. Mall: de... ce scccceseseces ihc dane atic wieslhadicain 454 

2.. The omission to verify the claim so filed, by the affidavit of the claimant, 
is not ground for rejecting the claim, unless an exception to it is filed with- 
GO SION EGE, Fick ccc cs cceckcvccccccenscsecnses 454 
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3. When the petition of administrators claiming distribution as the represen- 
atives of a distributee is dismissed, and the final settlement in the Or- 
phans’ Couet is made with other parties, the proper mode to revise the pro- 
ceedings rejecting the claim, is by certiorari, and a writ of error will be 
dismissed. Graham, et al.v. Abercrombie, ef al. occ. cccecccccccee cc DOZ 
4. The interest of a distributee in an unsettled estate, is the subject of as- 
signment ; if one is made, it divests the interest of the distributee, so that 
no proceeding can be had by his representatives against the administrator; 
his assignee is thereby invested with all his rights, and they may be as- 
serted by him in his own name. Ib, .......ccccccccescccccccces sDOe 
5. The proceedings in a testamentary cause being reversed back to an ac- 
count of distributable assets, in a contest between distributees and execu- 
tors, it was remanded, that a guardian should be appointed to an infant 
distributee, with leave to the guardian to investigate the accounts; Held, 
that the privilege did not extend to the executor, he being named as the 
testamentary guardian, and after the return of the suit to the Court below, 
qualifying as such. Sankey’s Ev’rs v. Sankey’s Distributees. ........601 
6. As soon as the fact was disclosed that .the infant distributee was repre- 
sented by the executor, the parties, were complete, and the Court should 
have proceeded to render judgment on the former verdict; which, under 
these circumstances, it was irregular to set aside. Jb. .........-...602 
7. It is erroneous to render a joint judgment in favor of all the distributees, 
The proper judgment is a several one for the amount coming to each, and 
if an infant is represented by the executor, as guardian, he should be per- 
mitted to retain his ward’s portion, I[b........ccecceeeesevecees OOZ 
8. When the record states, “that the exhibits and accounts, were ordered to 
be recorded, and spread upon the minutes of the Court, and reported for 
allowance,” at a particular day, more than forty days afterwards, it is equi- 
valent to stating that the accounts were examined and audited. Parks v. 
Stonum.........00- ECE TTTeT ECCT CTT TT TTT CTe Te TCT re ye 
9, When the Orphans’ Court of Conecuh directed notice to be published of 
the time of the settlement for six weeks, in a paper in Mobile, it is suffi- 
cient if the first publication is made as soon after the Court as might be 
Oe. .cimecans sensi asaveesnonse tenses (intent tnteseaskesw aurea 
10. Where landis sold by order of the Orphans’ Court, to make more equal 
distribution among the heirs, and security is not required to be taken for 
the purchase money, the heirs have an equitable lien upon the land for the 
purchase money, which may be enforced cither against the original pur- 
chaser, or against a purchaser from him, with notice of the facts. Strange 
etal.v. Keenan...... dda stewie Craters Raids ase sviesevsnei ata twsct amaloeladecieae meee 


See Advancement, 1, 2, 3, 4. 
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See Executors and Administrators, 12. 
See Wills and Probate of, 4. 


ESTOPPEL. 


1, B. was indebted to 8. (his father-in-law,) or S. was bound to advance mo- 
ney for him, B. sold to L. a house and lot, and took his note payable to S. 
for the purchase money; B. had been a partner of F. ina mercantile es- 
tablishment. Upon the dissolution oftheir partnership, the firm were in- 
debted to B. more than $1,000, which he was to retain, and appropriate the 
residue of the effects to the payment of the joint debts; some of the de- 
mands due B. and F. were placed by the former in the hands of 8. as a jus- 
tice of the peace, to collect, who acknowledged their receipt from, or his 
accountability to S: Held, that the inducement for taking the note and re- 
ceipt in S's name, was sufficient to free the transaction from the imputa- 
tion of fraud ; that a debtor may prefer one creditor to another, and the rela- 
tionship between B. and S. could not prevent the latter from securing him 
self ; further, that by making the note payable to S., L. admitted that he 
was entitled to the money, and cannot be heard to alledge the reverse. 
Lowrie v. Stewart... ..0.cceeeeeees eee 

2. Where a writ of capias ad edttieaten! issues at the suit of one man for 
the use of another, the defendant is arrested thereon, and enters into bond 
with sureties, payable to the nominal plaintiff, for the use, &c. as express- 
ed on the face of the process ; conditioned that the defendant will continue 
a prisoner within the limits of the prison bounds; in an action brought 
thereon in the name of the obligee for the benefit of the party shown to be 
really interested, a surety is not estopped from alledging that the obligee 
died previous to the institution ofthe suit. Nor does the bond amount to 
an admission that the obligee was living when it was executed. Tait, 
use, &c. v. Frow. ..... iareebib heimmneeeted EE ew eee 000043 


See Lessor and Lessee, 3. 


EVIDENCE. 


1. To let it a deed as evidence, it is not essential that the subscribing wit- 
ness should remember its execution. His statement that his superscrip- 
tion as a witness was genuine, and that it would not have been placed 
there unless he had been called to witness it, is sufficient. Graham v. 


2. Where the intention is declared to attack a deed of trust for fraud, it is 
competent for the trustee to show that his action, with reference to the 
trust property has been in accaydance with the deed, for the purpose of re- 
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“lit any _—- which might arise from the acts of the grantor. 
oooek® 
3. Where notes and other written securities are described as the considera- 
tion of a deed of trust, parol evidence may be given of them, without pro- 
ducing them to the jury, when they are not within the control of the party 
offering the evidence. Ib. ......ccccccccccccccses ‘ 
4. The admissions of a trustee having no beneficial interest in the property 
conveyed to him, cannot be given in evidence to defeat a deed of trust ex- 
ecuted solely for the benefit of others. Ib. ......ccescccesccccccce 10 
5. Where one of the trusts of a deed was to pay certain outstanding judg- 
ments, and afterwards these were-superseded by writs of error bonds, it is 
competent for the trustee to show their payment by him, after their affirm- 


ance.. JIB.....ccceces CORKS ORS DORE SCEDE SMES SR SERRE OSSERS Perry 10 
6. It is erregular to permit a witness to give evidence of the general law mer- 
Ghat, Tagen & OR. Ws Bis oti vicvccticntscdcasccesondsans 59 


7. It is not improper to permit the parties to ask a witness, whether he ii- 
tended to convey to the jury a specified impression, by what he had previ- 
Ously stated. Ib... .ccescccccccsccccccccccvcccccccsscccoce er) 

8. A witness having stated, that one of the firm sued, had borrowed a sum 
of money from a third person, of which a part had been paid from the firm 
effects since its dissolution, also stated, that he thought the note of the firm 
was given for the money so borrowed, but was not certain whether it was 
the note of the firm sued on, or the note of another firm, of: which the same 
partner was a member; under these circumstances the evidence is admissible, 
although the note is not produced, or its absence accounted for. Ib. 59 

9. A receipt in these terms, to wit: “ Received of W. R. one of the executors 
of W. W. two notes of hand on W.G. & J. McN. amounting to $1,750, 
due Ist January, 1838, which we are to collect, or return the same to the 
said R.with interest from the time it was due,” is open to explanation by 
parol evidence, so as to show whether the words with interest, &c. was in- 
tended to refer to the return of the money, by the signers, or to the amount 
which was to be collected from the notes. Ib........ <itnhikiemiahinde 59 

10. The admissions or declarations of a vendor, or assignor, of personal pro- 
perty, made before the sale or assignment, are evidence against his vendee 
or assignee, claiming under him, immediately or remotely, either by act or 
operation of law, or by the act of the parties. So they are in like manner 
evidence against any one, coming after such admissions, or declarations 
made, into his place, or representing him in respect to such rights and lia- 
bilities. But the exclusion of such evidence, where it could not have work- 
ed a prejudice, will not be available on error. Horton v. Smith... .«.-73 

11. The Bank of the State and its Branches, being public property, its books 
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are public writings, and when the books themselves would be evidence, if 
produced, sworn copies are admissible in evidence. Crawford v. The 


Branch Bank at Mobile. ........0000 Pp oabacae Kania pwaeiel pease 79 
12. A clerk of the Bank cannot testify to facts of which he has no knowledge, 
from notes, or memoranda, taken from the books of the Bank. Jb...... 79 


13. A witness, on the trial of a forcible entry and detainer, prodnced certain 
articles of agreement, entered into between himself and the _ plaintiff, by 
which the latter stipulated to keep him in the peaceable possession of the 
premises in question, until the first day of the succeeding year, (1844 ;) at 
which.time witness undertook to deliver peaceable possession of the land 
to the plaintiff. Witness further stated that he received an equivalent for 
the undertaking on his part, and accordingly gave up the possession for the 
plaintiff’s benefit, even before the day agreed on. One of the subscribing 
witnesses also proved the execution of the agreement. Held, that the 
writing was admissible to show the plaintiff’s possession, and how acquir- 
ed; and that its execution might be proved, either by a party to it, or a sub- 
scribing witness. Huffaker v. Boring...........cccsccccccccccees 88 

14, The testimony of a witness, in a proceeding for a forcible entry and de- 
tainer, that he “he had fodder on the premises by plaintiff’s leave, and 
plaintiff told witness, that he could have the land, or part of it, during the 
year,” &c., is admissible as to the first branch, viz: that the witness had 
fodder on the premises by plaintiff’s permission: because this tends to show 
an actual possession , but inadmissible as to the second, because it amounts 
to nothing more than a mere assertion ofa right by the plaintiff Coxurer, 
C. J., thought the testimony inadmissible, in toto. Ib........... oo0s8e 

15. The defendant in execution made a sale and conveyance of his entire es- 
tate to the claimant, and the former made certain statements to his credi- 
tor, to induce him to accept the claimant for hisdebtor: Held, that as these 
statements were no part of the res gestae, viz: the sale and conveyance, the 
creditor to whom they were made, could not be allowed to narrate them as 
SURRIOR, TINGE, FOR, onc ocr cccccccccsececccseescccesess 104 

16. With a view of showing that a sale of aroperty on long credits was fraud- 
ulent, by reason ot the inadequacy of the price agreed to be paid, it is per- 
missible to prove, that the price stipulated is less than the property in 
question would have commanded, on the time given. Ib, ........+-- 105 

17. The declarations made by a vendor, previous to the sale, are admissible 
to contradict his testimony given on the trial of a cause in which the bona 


fides of the sale is drawn in question. Ib............ gheessadetens 105 
18. The declarations of a vendor are admissible against his vendee, where 
the purpose of both was to consummate a fraud by the sale. Jb...... 105 


19. Where the vendor of a plantation and slaves, in giving testimony, with a 











INDEX. 1001 


——— - 


EVIDENCE—conrtinvep. 


view to support the sale, stated that he acted as the vendee’s overseer, it 
was allowable for the adverse party to inquire of another witness, whether 
he ever knew the vendor to act as an overseer of the vendee. Jb.....105 
20. Evidence of declarations made by a defendant in execution, which are not 
part of the res geste, are not admissible upon the trial of the right of pro- 
perty against the claimant, who deduces a title from the defendant—the 
defendant in execution is himself a competent witness. Ib. .......% 105 
21. With the view of showing the transaction to.be ‘fraudulent, itis compe- 
tent to show that the vendee, who purchases from his son-in-law all his es- 
tate (which is a large one,) even on time, was himself greatly indebted at 


the time of the parchase. Bi. ows ccesscccvecccesecccdsendecs 105 
22. Where the vendor of property remains in possession, his declarations in 
respect to the same, are evidence against the vendee. Ib. ......... 105 


23. The payee of a gaming note, who has transferred it to another, is a com- 
petent witness for the maker, and may be compelled to testify as to the 
consideration of the note, upon a bill in Chancery, filed by the maker 


against the indorsee. Manning v. Manning, et dl. ......+++eeeeees ‘138 
24. Whether his testimony could be used against him, as an admission, up- 
on. a criminal prosecution for gaming—Quere? Ib,.......-++0+e00+ 138 


25. When a certified copy of a registered deed is admissible in evidence, it 
is prima facie a correct copy of the original, but may be shown to be in- 
correct, by comparing it, either with the original deed, or the record of it on 
the Register’s book. But where the difference between the record of the 
deed, and the copy taken from it, consisted in a scroll, or written seal, 
which was found in the copy, and did not appear upon the record book, 
when produced in Court, it was not error for the Court to leave it. to the 
jury, to say, whether the copy was not correct when it was taken, as the 
original deed was in Court, in possession of the other party, which he-de- 
clined to produce. Congregational Church at Mobile v. Eliz. Morris.. .182 

26. The contract evidenced by a blank indorsement, is ascertained by the 
law, and cannot be modified or changed by parol evidence. T'ankersley v. 
RE A DO os oc cen dasewcevesipescedetcccedassenctssattas 247 

27. When evidence is given to show, that the condition of the indorsement 
of a note, was the sale of lands, and proof is also given, that the lands had 
been patented to another, whose heirs were suing the defendants for a re- 
covery, the evidence of the patent and suit may properly be excluded from 
the jury, unless an eviction is also shewn. Ib, ........00eeeeeeees 247 

28. A permission by one in possession of a lot, to another claiming a part of it, 
to move the fence so as to take in part of the lot, may be given in evi- 
dence, upon a question of boundary, as an admission of the person then in 
possession, against his interest, though a stranger to the title. It would 


126 : 











1002 INDEX. 


EVIDENCE—conrinvuep. 





not be conclusive, even if made by one claiming title, or by his authorized 
agent. Doe ex dem. Farmer’s Heirs v. The Mayor 8c. of Mobile. ......- 279 
29. The boundaries of a public. lot, may be proved by general reputation, 
therefore a deed for an adjoining lot, calling for the “King’s bake house 
lot,” as its northern boundary, is admissible to prove as general reputation, 
that at the date of the deed, the bake-house lot had an ascertained boun- 
dary ; and the conduct of the party claiming under such deed, is also evi- 
dence of the general reputation at the time, of the true boundary of the 
bake-house lot. Whether such evidence would be admissible in the case 


of a private lot-—Quere? Ib. .6 62 cc cece ener ce ccsecesescceneees 279 
30. The owner of a slave is a competent witness for the State, upon a trial of 
the slave for a capital offence. ‘T'he State v. Marshall, a slave........ 302 


31. Itis competent to prove, on the trial of a colored person for a capital of- 
fence, charged in the indictment as a slave, that he admitted himself to be 
aslave. But where the proof was, that the prisoner had brought to the 
witness a bill ofsale of himself to one E, transferred to the witness by E, 
which was objected to because the bill of sale was not produced Held, 
that although this might be considered as an admission by the prisoner, of 
his status, and that it was not therefore necessary to produce the instrument 
by which it was evidenced, yet, as the jury may have been misjed, and pro- 
bably acted on the belief that the bill of sale was proof, that the prisoner 
was, or had been the slave of E, in favorem vite, it was proper there should 
WD Oe Mele, cc lssepeciisccccpdcsevdisccccccccsetesiasiosnc Oe 

32. The declaration of a father, made to his son-in-law, when he delivered 
to him several slaves, shortly after his marriage, that they were intended 
for the use of the donor’s daughter, and were not given absolutely as an 
advancement for her, are admissible evidence, where a deed was subse- 
quently executed for the purpose of carrying out the intention. O’ Veil, 
Michaux & Thomas v. Teague and Teague... ..+...ceeeeccesccceees 345 

33. Semble; that a father who has settled property upon trustees for the ben- 
efit of his daughter, is a competent witness for the trustees in a controver- 
sy between them and the creditor of the husband, who is seeking to sub- 
ject it tothe payment of the debts of the latter. Ib...........++-4+- 345 

34, Where.a written agreement contains more or less than the parties intend- 
ed, or is variant from the intent of the parties, by expressing something 
substantially different, if the mistake is made out by satisfactory proof, 
equity will reform the contract, so as to make it conformable to the intent 
of the parties. But such extrinsic proof, it seems, is not admissible in the 

' absence of fraud, or some legitimate predicate on which to rest its admis- 
Rs Piss dc de nein ci des tcnividerge dads cadet teswedesssacs 345 

35. In an action against a surety upon a bond, executed in compliance with 
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the order of a Chancellor awarding an injunction to enjoin a trial at law, 
the records of the suits in Chancery and at law are admissible to show the 
dissolution of the injunction and the amount of the recovery at law. ns- 
he PPTL PORTE Eee Eee eT err. | Pore ere Tere Ser 445 
36. Three persons being sued as partners, proof, that after part of the account 
sued upon was created, and the partnership dissolved, the retiring partner 
paid the others a sum of money to cover his responsibility, for the firm 
debts, is irrélevant and inadmissible. Gooden & MeKee v. Morrow & Co. 486 
37. When a suit by attachment is improperly commenced in the name of the 
party to whom a note not negotiable is transferred without indorsement, 
instead of using the name of the person having the legal] interest, and the 
cause is afterwards appealed to the Circuit Court, the defect cannot then 
be cured by substituting the name of the proper party in the declaration: 
Nor can the note be allowed to go to the jury as evidence under the mo- 
ney counts in the declaration, in the name of the holder, without proof ofa 
promise to pay hima note. Taylor v. Acre... ..ccceeeeeeees woe eee 40] 
38. A note was executed on the Ist April, 1841, for the payment of $140, on 
Ist January after, with a memorandum underwritten “to be paid for when 
started ;” held, that this was such an ambiguity as might be explained by 
extrinsic proof. Lockhard v. Avery & Speed, use, &e...6...04++ eae DOR 
39. The contents of articles of partnership cannot be proved by the testimo- 
ny of a witness who states that he saw such a paper subscribed with the 
defendants’ names, and apparently attested by two other persons as sub- 
scribing witnesses, but with the hand-writing of all whom he was unac- 
quainted. Anderson v. Snow & Co. et dl... 2. cece cccceeceeeeees . 004 
40. Evidence was adduced to show that a private stage line had been stopped 
by the attachment of its “stock,” at the suit of one of the defendants. 
Whereupon that defendant was permitted, upon proof of the loss of the 
original, to give in evidence the “record of a mortgage,” exeeuted to him 
by one of the alledged proprietors of the line: Held, that it can’t be pre- 
sumed that the mortgage was inadmissible; and the registry in the office 
of the clerk of the county court was admissible as a copy. Jb....... 504 
41. An accusation of perjury implies within itself every thing necessary to 
constitute the offence, and ifthe charge has reference to extra judicial tes- 
timony, the onus lies on the defendant of showing it. It is not necessary 
in such a case to alledge a colloquium, showing that the charge related to 
material testimony in a judicial proceeding. Hall v. Montgomery... .510 
42, The fact that'a merchant and his clerks kept correct books, and charged 
promptly all articles purchased at the store—that certain articles charged, 
were suitable to the wants of the defendant’s family—that he traded with 
the plaintiffs, and was frequently at their store, are too remote to justify 
the presumption that a particular account is correct. Grant v Cole § Co, 519 
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43. Entries upon the books, may be proved by proof of the hand-writing of a 


deceased clerk. Jb. ....... Ee eee ee pi cnsedgetes 519 
44, The “ account,” or statement of the items of charge, by the plaintiffs, is 
inadmissible as evidence to go to the jury. Ib. ......6-..eeee eens 519 


45. To charge onc for articles which he did not authorize the purchase of, 
but which came to the use of his family, it must appear that he knew the 
fact, and did not object, or offer to return them. Ib............00 519 

46, One of the defendants wrote ajletter to the plaintiff, from which it appears 
that the latter had demanded the payment of three notes which the defen- 
dants had given for his compensation in selling certain lots in Mobile: 
the writer of the letter endeavors to convince the plaintiff of the injustice 
of the requisition, by stating that but a small part of the purchase money 
had been collected, and proposes to pay him in proportion to the amount 
received of the purchasers: Held, that this letter was a refusal to comply 
with the plaintiff’s demand, and an offer to pay what was believed to be 
right, evidently made with view to compromise, and consequently was in- 
admissible as evidence against the defendants. Courtland v. Tarlton & 
PD aha aeqeedidgeesscadicnsdecebsansrekéives bien deesiacd 532 

47. An opinion of a witness, that a testator was insane at the time of making 
his will, is not competent testimony, he admitting at the same time, that 
he knew no fact or circumstance on which his opinion was founded. - Bow- 
king v. Bowling, Ev’r. .......+++. pv kdpeesasebensadoebs Sebeeves 538 

48. Inan action of assumpsit, at the.suit of a subsequent against a prior in- 
dorser, to authorize the admission of the note as evidence, it is sufficient 
to prove the signature of the maker and the defendant ; and the recital in a 
joint judgment rendered upon the note at the suit of a Bank against the 
defendant, the plaintiff and maker, are evidence in such an action to 
charge the defendant. Spence v. Barclay, ......6..2022eeeeeeeees 581 

49, Where the Cashier ofa Bank in Alabama, which was the holder of a bill 
payable in New Oyleans, testified that the bill at the time of maturity, was 
at the place of payment ; that in due course of mail thereafter, he received 
a package containing a large number of protests; that he had no distinct 
recollection of the one in question, but doesnot doubt it was regularly re- 
ceived, and that notices were enclosed, enveloped, addressed and mailed 

‘to the drawer and indorsers on the same day, as such was his constant 
practice; if he had received the protest under circumstances indicating 
that it had not been transmitted from New Orleans in due season, it would 
have been noted, according to the invariable mode of doing business in 
Bank: Held, that the refusal to instruct the jury that the evidence of the 
cashier was insufficient to charge the indorser with notice of the dishonor 
of the bill was not an error; and that the evidence was such as might wel! 
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have been left to the jury to determine its effect. Ball v. The Bank of the 
ee ee one eee em en 590 
50. Where a Bank, which was making advances. on cotton, stipulaied with 
a shipper of that article that he should ship only to the agents of the Bank, 
who were to sell, &c., the stipulation made the agents of the Bank, pro re 
nata, agents of the shipper, and an account of sales duly furnished by such 
agents to their principal, is evidence againstthe shipper. Jb. ....... 590 
51. A certified copy of the sheriff’s bond is sufficient, unless the authority of 
the bond is questioned by plea, when it would be proper for the Court to 
require the production of the original. Caskey et als. v. Nitcher...... 622 
52. A witness cannot be asked, what were the “motives and intentions” of 
another person in executinga deed. Peake v. Stout, Ingoldsby & Co. 647 
53. Where one partner had been introduced as a witness to support a deed 
of assignment, conveying the partyership property, and had sworn that the 
deed was fairly made, and for the payment of the partnership debts, he 
may be asked on the cross-examination, whether one of the debts provid- 
ed for in the deed, was nota debt created by himself, for the purpose of 
raising money to put into the partnership. IJb...... pd ceveccceneans 647 
54. While the declarations of a party in possession of land or of personal pro- 
perty, are admissible as explanatory of his possession, it is not permissible 
to prove every thing he said in respect to the title, how it was acquired, 
&c.; and an inquiry embracing so extensive a scope, should be rejected. 
McBrideand Wife, et al. v. Thompson..........00eee008 reer ee 650 
55. Plaintiffs claimed title under their grand-father, H. who purchased the 
slave in qnestion, in 1833, at a sale under execution against the estate of 
their father, A; in 1839 A made a deed of trust, embracing the slave, to 
W, to secure W and others for liabilities incurred, and to be incurred,as 
the sureties ofthe grantor, with a power of sale to reimburse them for ad- 
vances; in 1841 the trustee sold the slave to the defendant: Held, That it 
-was competent for the defendant to ask A, who was examined asa witness 
for the plaintiff, the following questions, viz: if W, at a time and place 
designated, did not ask him, in the presence of §, if there were other liens 
than the deed to W on the slave? Ifthere were not other liens on the 
slave when W made the above inquiry? If he did not, after the trust sale 
in 1841, inthe presence of certain persons, admit that he owed W a bal- 
ance of $1500? Having answered the last question in the negative, the 
defendant-was permitted to disprove the truth of the answer. 1b. ....650 
56. Where the maker of notes had received them several years previously, 
and delivered the notes of third persons in payment of them, it may be 
presumed that they were destroyed or otherwise cancelled, so as to let in 
secondary evidence of their contents, without a notice to produce them, in 
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_ a controversy in respect to the substituted paper, Pond, et al. v. Lock- 
GORE, sce vccerersvecereserssiascscpeeeseceds savevedoied 669 
57. An answer in Chancery, when offered in evidence, is regarded as a de- 
claration or admission of the party making it, and when the confession of 
the respondent would, with respect to others, be res inter alios, it cannot be 


received. Julian, et al.v. Reynolds, ct al. .....000:cceeeeeeeeeeees 680 
58. The declarations of a donor made subsequent to the execution of a deed 
of gift, are not admissible to defeat the gift. Ib. .........+0+22e00+ 680 


59. Where a party against whom a judgment is sought to be enforced, al- 
ledged in a bill for an injunction, that he was not served with process, and 
-did not make the note‘on which it was founded, the deposition of a per- 
_son of the same name, declaring that he made a note of the same amount 
and date in which the complainant did not unite, will be sufficfent to sus- 
tain the latter branch of the allegation, if uncontradicted. Givens, et al. v. 
pe ee eee, eee ie elcaie or SPE Re Pe SO ORF IE 746 
60. Where, by a bill to enjoin a ju diiment recovered ona promissory note’ 
the record of the proceedings at law, and the note, are all made evidence» 
proofin respect to the non-execution of the note should not be excluded 
because the note is not produced. Ib. .........eccceeeceeeeeeees 746 
61. Confessions, or admissions, must be taken altogether, but the jury are not 
bound to give equal credence to every part of the statement. When the 
admission is not a whole, or entire thing, but consists of parts, the jury can- 
not capriciously reject the portion favorable to the party making it ; though 
slight facts or circumstances would be sufficient to justify them in disre- 
garding it. . Wilson v. Calvert, Adm’r. ....6.....00ceeecececeeeees 757 
62. The value of the board of a lunati¢, depends upon his condition, and the 
‘care, attention, and watchfulness, necessary to be bestowed upon him, to 
be ascertained by proof. Declarations of persons, “ that they would not 
board him for $500 a year,” is not proof that it was worth that sum. ./l- 
erander v. Allerander, .....002ccceccccececes pe0 eather sedévenod 796 
63. When a party to a suit in chancery, is examined before the master, upon 
an account taken by him, his answers to the points. upon which he is ex- — 
amined, are evidence for him ; he cannot introduce irrelevant matter as to 
which he is not questioned, and make it evidence for him. The statute 
authorizing a party to prove items not exceeding $10, by his own oath 
has no reference whatever to the practice in chancery, when a party is re- 
quired by the chancellor to submit to an examination before the master. 
By cescecdvececcsece odbecetlas Lewseneetaepe CUncvcceee deposi 796 
64. To authorize a charge for attention to a sick negro, it should be shown 
how long he was sick, and the nature and value of the attention bestowed 
uponhim. /b....... 
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65. It is competent to inquire whether an account against a party was not 
charged to him by his directions, and whether it is correct, andit is allowa- 
ble for the witness to answer that it was copied from the defendant’s books, 
and believed tobe correct. Strawbridge v. Spann. ........0+000+ . 820 

66. Where a witness testifics as to work and labor done, and money received, 
for which the plaintiffis seeking to recover, if# competent to inquire wheth- 
er other work had been done, or money received. Such a question, though 
it directs the attention of the witness that he may state the facts fully, can- 
not be saitl to be leading. Ib. . 2... .cccccnccccdvcerocegecacseses 821 

67, Where evidence is admitted which is merely unnecessary, but cannot pre 
judice the opposite party, or mislead the jury, it furnishes‘no cause for the 
seversal of the jnflampent. By, 2.06 .0c0sceneseseseseccesspabasion 821 

68. Where the’ acts of the agent bind the principal, his representations and 
declarations respecting the subject matter, will also bind him, if made at 
the same time, and constitute:part ofthe res geste; but. Quere? Is it compe- 
tent to establish the fact of agency by the declarations of the supposed 
ageht, Wb... ccccccccccccccccccesesevcsaecsessevccesccoes 821 

69. When a note has been paid and delivered up, it willnot be presumed that 
the maker afterwards retains it in his possession ; consequently parol evi- 
dence is admissible to prove a payment when it becomes a material inqui- 
ry, without calling upon the party to whom the writing was delivered to 

j produce it. Mead, use, &c.v. Brooks. ......ccccececccccccccvces -840 
See Accounts, 1. 
Sce Construction, 1. 
Sce Deeds of Trust, 4. 
Sce Exceptions, Bill of, 1. 
See Execution, Writ of, 6. 
See Intendments and Legal Presumptions, 1, 3. 
See Right of Property, Trial of, 2. 
See Partners and Partnership, 4. 
See Witness, 2, 3, 5, 6, 8, 10, 11, 12. 


EXCEPTIONS, -BILL OF. ‘ 


1, Where the bill of exceptions merely states that the defendant offered to 
show the contents of articles of copartnership by a witness, and that the 
plaintiff’s objection to the evidence was overruled, the fair inference is, 
that the objection was made becanse it was not shown that the articles 
could not be adduced ; consequently the evidence was improperly admit- 
ted. Anderson v. Snow & Co, etal.:........ ET eT oe Pe eT ee 504 

2. The act of December, 1844, declaring that “ it-shall not be lawful for any 
of the Judges of the Circuit or County Courts,” to sign bills of excep- 
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tion after the adjournment of the Court, unless by counsel’s consent, i 
writing, a longer time, not beyond ten days be given; is mandatory in its 
terms, and intended to provide for an evil which requires that it should be 
interpreted according to the import of the language employed ; consequent- 
ly a consent extending the time for perfecting the bill must be in writing. 
Wood's Adim'r.v. Brown. Se. icc. ycccccccccccccccccccccececens 563 

3. Where the counsel for both parties agree that an exception taken at the 
trial shall be examined after the adjournment of the Court, and the bill of 
exceptions then sealed and allowed, this is not a failure or refusal of the 
Judge, within the act of 1826, so as to warrant the Supreme Court to allow 
the exceptions, Wood’s Adm’r v. Brown... ...6..00+0eeeeeeeeees 742 


EXECUTION, WRIT OF. 


1. The mere right to personal property in the possession of a third person, 
which possession originated, and is continued, in good faith, is not subject 
to seizure under an attachment or execution; and where there is no evi- 
dence tending to prove mala fides, a charge to the jury, laying down the 
law as above stated, is not erroneous, because it omits to refer to them 
the bona fides of the adverse possession. Horton v. Smith. .......... 73 

2. It is no defence to an action by the sheriff, against a purchaser refusing 
to. go on with the sheriff’s sale, and the thing purchased was not the pro- 
perty of the defendant in execution. That is a matter to be ascertained 
by the purchaser previous to bidding, and cannot be urged against an ac- 
tion for the price. Quere—If relief could not be afforded by the Court 
upon a proper application. Lamkin v. Crawford. ........++0000085 154 

3. If a sheriff has become liable for a failure to collect the money upon an 
execution, and pays the same to the plaintiff, another execution cannot be 
issued on the judgment for the purpose of reimbursing the sheriff. Rownd- 
EG. TONE 6:5. 6ckS 585 es adettbdadansHetOwa: cEhgereenuoees 314 

4. Where an execution is superseded upon the petition of the defendant, it is 
competent to submit a motion to quash it, not only upon the grounds dis- 
closed in the petition, but upon any other that will avail. Ib........ 314 

5. Semble, if the defendant approves the payment of an execution against 
him, made by the sheriff, in whose hands it was placed for collection, by 
moving to quash an alias fi. fa. upon the ground of such payment, the she- 
riff may maintain an action of assumpsit to reimburse himself. Jb.. .314 

6. The sheriff, by order of the attorney of the plaintiff, returned an execu- 
tion by mistake a week too soon, and an alias was not issued, until after 
an execution of a junior judgment creditor, had been issued, and levied 
onthe property of the defendant. Held, that as it did not appear that the 
execution was returned, or its re-issuance delayed, for the purpose of fa- 
voring the defendant in execution, and as a term had not elapsed, between 
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the return, and the issuance of the alias, the prior execution had not lost 
its lien. Johnson v. Williams, sheriff, et al.......0+0e00+ ecevecsecs 529 
7. The sheriff returned a writ of fiert facias, indorsed thus, viz: “Levied 
on one tract of land adjoining the lands of Ira Carlton, Mrs. Gray, and 
others, containing two hundred acres, more or less :” Held, that the return 
is sufficiently certain, and the precise location of the land may be shown 
by extrinsic proof; and as the sheriff was digected to:make the money of 
the defendant’s estate, it will be intended for the purpose of the levy, that 
the defendant was the proprietor of the land. Randolph v. Carlton... .606 
8. A return of the writ, two days before the return term of the writ, without 
a sufficient excuse, is in law, no return. » Caskey, et als. v. Nitcher.. . .622 
9. To authorize a cq. sa. to be issued, the affidavit which the act of 1839 re- 
quires to be made, must be made, although the defendant was held tobail 
previous to the passage of that act. O’Brien and Devine, v. Lews. 666 
10. In a contest between execution creditors, it appeared thatan original, 
alias, and pluries fi. fa. had regularly issued upon the defendant’s judgment, 
the last of which was placed in the sheriff’s hands, before the original fi. 
Ja. in favor of the plaintiff issued: Held, that no question could arise as to 
the dormancy of the defendant’s first fi. fa. as between him and the plain- 
tiff—as his subsequent executions, which were regularly proceeded in, 
were entitled to priority of the plaintiff’s. Leach v. Willliams, et al.. .759 
11. Where goods levied on are removed by the defendant, or by his permis- 
sion or connivance, or are delivered to him under a forthcoming bond, 
which he forfeits, the plaintiff may have a new fi. fa. Ib...+...+++- 759 
12. The sheriff should levy a fi. fa. on a sufficiency of the defendant’s pro- 
perty, if to be found, to satisfy it; but the mere omission of the sheriff to 
do his duty in this respect, will not postpone an elder to a junior fi. fa. at 
th ouit of amtther party. Fb.c.. ccc csccccccccsusecececccesssen 759 
13. The remark of the plaintiff in af. fa. to the sheriff, that he would do no- 
thing that could affect his lien, nor must he (the sheriff,)do any thing that 
would cause him to lose it, but if he failed to make the money. by a sale of 
property, he would not rule him, will not make the fi. fa. dormant and in- 
operative, ifthe sheriff failed to proceed thereon, unless the plaintiff intend- 
ed to assent to, and approve the delay, with the view of aiding the defend- 
ants, or protecting their property. ID.........sccccecccccces 759 
14, The mere right of property in chattels, unaccompanied with the posses- 
sion, cannot be levied on and sold under a fieri facias, where the posses- 
sion is holden bona fide, adversely to the defendant in execution. Carlos, 
CR DI «6 obdccceicccsccccedescivesicsaseeesehesenastas 900 
15. At a sale under execution of the principal’s property, it is competent for 
the surety to purchase, although the judgment and fieri facias may be 


against them jointly. Ib......6..2+eeeees erer rrr eocsess 900 
127 
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See Amendment, 4, 

See Attachment, 10. 

See Bank, 2. 

See Damages, 3. 

See Husband and Wife, 7. 

See Judgment and Decree, 4. 

See Right of Propert¥T rial of, 14. 

See Sales, I, 2, 3, 4. 

Sce Variance, 3. . 





EXECUTORS AND ADMINISTRATORS. 


1. An administrator is chargeable upon his settlement, with the amount of a 
note due by him to his intestate,as money in his hands. Duffee, adm’r v. 
Buchanan and Wife. 27 

2. An administrator may subject himself to be charged with the notes of 
third persons, as assets, upon proof of neglect or mismanagement ; and 
when the record recites, that the Court, upon the proof adduced, was satis- 
fied he was chargeable with such notes, it will be considered in this Court» 
that the proof was sufficient, if no objection was made to it in the Coprt 
below. Ib. 27 

3. One who, as administrator, improperly sues out an attachment, is liable to 
respond in damages personally. He cannot, by his tortious conduct, sub- 
ject the estate he represents, to an action for damages. Gilmer v. Wier. 


we 
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4, L. was indebted to F., and in payment, sold him a promissory note, but 
without indorsement,on A. This note was collected of M. as an attor- 
ney, but the suit thereon was in the name of L., and did not show that any 
one else was interested therein. IF’. demanded the money of M. after he 
received it, and while H., who was about to become L’s administrator, was 
present, informing the latter that he should claim the money of him, if he 
received it ; to which M. replied that he could not recognize the right of 
any one to the money but L’s administrator. H. administered, received 
the money of M., and returned it in the inventory as a part of L’s estate : 
Held, that assumpsit for money had and received, would lie against H., in 
his individual capacity ; that the notice, and subsequent receipt and appro- 
priation of the money, being a conversion of it, rendered a further demand 
upnecessary. Houston v. Frazier...2..cccccccecsccccccccccescsccce 81 

5. The personal representative is entitled to examine and litigate the title of 
any one who claims an interest in the final distribution of the estate.— 
PS GE FFE O. Fie ccccccciscecpevescceceaccessessors 177 

6. When the proceedings by an executor or administrator have been in con- 


— 
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EXECUTORS AND ADMINISTRATORS—continuep. 


formity to the rnles prescribed for his action, there can be no review of the 
facts upon which the judgment of the Court is founded, although persons 
having an adverse interest were not apprised of the final settlement in- 
tended by the administrator. On the other hand, the administrator cannot 
prevent a re-examination, when the proceedings are erroneous, because 
those actually interested have not appeared. IJb........+seeeeeee 177 
7. A person appointed an administrator in another State, may maintain an ac- 
tion as provided by statute, if no personal representative shall have been 
appointed and qualified here ; and where d debtor of the intestate has been 
appointed administrator in this State, he may plead his appointment and 
qunlification in bar of an action by the foreign administrator brought for 
the recovery of the debt. Kennedy v. Kennedy's Adm’r.*+++**....+++391 
8. A suit commenced against one partner of a firm, will survive against his 
personal representatives, and may be revived against them hy sei. fa. S. 
iP, 2H Gi Ti cack sivicicinesns ieiecmate Hememeeting pared 0:60:50 
9. Anadministrator with an interest may purchase at a sale made of the in- 
testate’s estate, and if he uses the assets of the estate in making such pur- 
chase, the distributees may elect to consider the appropriation a conver- 
sion, or may treat the administrator as a trustee; this being the law, he 
cannot make a gift of the property so as to defeat the trust. Julian, et al. v. 
Reynolds, et al. ....ccccccccccccccccccsccesssccsccecces seeveves 680 
10. Although administration may be granted in another State upon the estate 
of one who there dies intestate, if slaves belonging to the estate are brought 
to this State by the administrator, a Court of Chancery may here entertain 
a bill by a distributee to enforce a distribution. Ib........++++.+.++-680 
11. Although the writ, and declaration, may describe the defendant as an ex- 
ecutor, yet if the declaration shows that the action cannot be maintained 
against him in his representative capacity, it wiil be considered as a de- 
scription merely of the person, and a judgment will be rendered against 
him in his individual character. Johnson v. Gaines........00es000 791 
12. Insuch acase, where the administratrix was the purchaser, the heirs may 
proceed to enforce their lien against a second purchaser with notice, and 
cannot be required to resort in the first instance to the sureties of the ad- 
ministratrix on her official bond, she having paid no part of the purchase 
money, and being insolvent. Strange, et al. v. Keenan, et al....... . 816 
13. Notes made by a trading company, and for which the plaintiff’s intestate 
might have been liable as a partner, are not admissible to the jury under 
the pleas of non-assumpsit, want of, or failure of consideration. McGehee 
O Peele .cccccsccsccess hoeseas esadece ecvecescecbesee 00000 Oe 
14. Where a judgment is obtained against one as the executor of an estate 
after the resignation of the trust, the judgment has no effect upon asuc- 
ceeding administrator, and therefore an execution may lawfully issue to 
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the sheriff, although he is the succeeding representative of the same estate. 
Whee ©. Mild, . 00 cc ccccccccccccccccccesecs Saeeeeoedsseroans 842 

15. When an administrator resigns pending a suit against him, the plaintiff is 
not compelled to make the succeeding administrator a party in his stead, 
though he has the privilege to do so; but may proceed with the suit, in 
order to charge the resigning administrator and his sureties, unless the 
resigning administrator also shows a due administration, or a transfer of all 
the assets to the succeeding administrator. Skinner v. Frierson & Crow..915 

16 When the resignation is suggested with the consent of the plaintiff, he 
may make the succeeding administrator a party, but if the suggestion is not 
assented to, the administrator is put to his plea, which must show not only 
the resignation, but the other matters essential to a full discharge. 1b.915 

17. After a resignation, the administratorno longer represents the estate, and 
a judgment afterwards recovered, will have no effect to charge a succeed- 
ing administrator. Ib. .......cscccccccsssccsscccccccccccccces 915 
See Assumpsit, Action of, 1. 


See Judgnfent and Decree, 5. 


FEME COVERT. 


1, Where goods are furnished to a married woman, on the faith of her sepa- 
rate estate, or she executes a note as the surety of her husband, there is 
such a moral obligation to pay the debt, as will support an action at lawon 
a promise to pay after the coverture has ceased. Vance v. Wells & Co. 399 

2. Where a married womat, having a separate estate, executes a note in her 
own name, it is prima facie evidence that the goods were furnished, or cre- 
dit given, on the faith ofher promise. Ib. .......... 00. ccc ee eee BOO 


FENCE. 


1. A partition fence, between adjoining proprietors, is, under the statute, the 
joint property of both, and each is bound to keep the entire fence in good 
repair. One cannot therefore maintain an action of trespass against the 
other, for an injury consequent upon an insufficint fence. Walker v. Wa- 
OPPUB,. cevececccccscccs oc ecccepeccccccoees METOCSeoESe Reese 493 
2. Ifa partition fence is out of repair, and one of the proprietors will not aid 
in repairing it, the other may cause it to be done, and recover the value 
before the appropriate tribunal, although viewers have not been appointed 
by the Couniy Court. Jb.......... SePNbAAAGSAC OODLE SESEEDE SEA 493 

3. If adjoining proprietors enter into an agreement, one to keep up one-half 
the fence, and the other the other half, an action of trespass cannot be 
maintained by one, against the other, for an injury caused by an insuffi- 
cient fence, but the remedy is for a breach of the contract. Jb. ..... 492 
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FERRIES AND BRIDGES. 
See Carriers, 1. 
FORCIBLE ENTRY AND DETAINER, &c. 


1. In the complaint before a justice of the peace, it was alledged, that the 
plaintiff “ has the peaceable possession of the north-east quarter of section 
five, township eight, range eleven, east, in the Coosa land district, in the 
west part of said quarter, being and lying in the State and county aforesaid, 
dwelling house and other buildings, and fifty acres of land cleared, more 
or less ,” and after alledging the forcible entry and detainer of the premi- 
ses, the complaint proceeds thus, viz: “ detaining and holding the same by 
such words, circumstances, or acting, as had a material tendency to excite 
fear or apprehension of danger.” Held—1. That the description of the 
premises was sufficiently specific. 2. That the allegation of force was as 
direct and full as the statute requires. Huffaker v. Boring.......... +87 

2. The testimony of a witness, in a proceeding for a forcible entry and de- 
tainer, that he “he had fodder on the premises by plaintiff’s leave, and 
plaintiff told witness, that he could have the land, or part of it, during the 
year,” &c., is admissible as to the first branch, viz: that the witness had 
fodder on the premises by plaintiff’s permission: because this tends to show 
an actual possession , but inadmissible as to the second, because it amounts 
to nothing more than a mere assertion of a right by the plaintiff. CoLuier, 
C. J., thought the testimony inadmissible, in toto. Ib... ....6000044-88 
See Amendment, 8. 

See Evidence, 13. 
See Judgment and Decree, 2. 
See Verdict, 1. 


FRAUD. 


1. A deed of trust operative as a security for the payment of money, is not 
fraudulent per se, on account of the reservation of uses to the grantor. 
NS ONE oc a ie rncenseceaacumes aid ickceparelaralaipiatart eee 

2. With a view of showing that a sale of property on long cnadine was fraud- 
ulent, by reason of the inadequacy of the price agreed tobe paid, it is per- 
missible to prove, that the price stipulated is less than the property in 
question would have commanded, on the time given. Borland v. Mayo. 105 

3. With the view of showing the transaction to be fraudulent, it is compe- 
tent to show that the vendec, who purchases from his son-in-law all his es- 
tate (which is a large one,) even on time, was himself greatly indebted at 
the time of the purchase. Jb. ............ Di ceheedecerceeseeeeane 

4, If a debtor in failing circumstances makes a transfer of his property, which 
is intended, both by the vendor and vendee to prevent what they consider 

a sacrifice by sale under execution, and thus enable the vendor, after 
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FRAUD—conrinurn. 
wards to give a preference to his own proper creditors over those to whom 
he was liable as a surety; sucha transaction is a fraud upon the creditors 
who are hindered or delayed in the collection of their debts. Jb.....105 
5. Ifa father-in-law purchase from his son-in-law, who is in failing cireum- 
stances, all his estate, consisting of lands, slaves, furniture, &c., the trans- 
action will be looked on with suspicion, and if thére are other circumstan- 
ces making its fairness questionable, then, altogether, they should be con- 
sidered, by the jury, as adverse to the vendee, upon an issue of fraud, vel 
OM, Tn 8665066 0 068 onh 05600 beens caer caneeceneeesnn sts 106 
6. Inadequacy of price, upon the sale of property, is a badge of fraud, where 
the vendor was greatly indebted ; though in itself it may not be suflicient 
to avoid the sale, unless the disparity between the true value and the price 
paid, or agreed to be paid, was so great as to strike the -understanding 
with the conviction that the transaction was not bona fide. Ib.....106 
7. If mala fides is not attributable to the vendee, but he has acted with fair- 
néss, his purchase cannot be pronounced void, at the instance of the vendor’s 
creditors, merely because its tendency was to defeat or delay them. Jb. 106 
8. When the creditors of a vendor levy on property claimed by another, by 
a previous purchase and delivery, if any suspicion is cast upon the fairness 
of the sale, the jury may infer fraud, unless an adequate consideration is 
proved. Seamans, ef al. v. While. ....ccccersccccaccccccccccceces 656 
9. A creditor who alledges fraud in the conveyance of a debtor, by a mort- 
gage or deed of trust, cannot be prevented from trying this question in a 
Court of law, before a jury. Marriott & Hardesty et al.v. Givens..... . 694 
10. When the claimant asserts an absolute title to slaves levied on as the 
property of.a debtor, and the proof shows that a portion of these slaves 
were purchased with money or funds of the debtor, and that the bills of sale 
were taken in the name of the complainant, the possession remaining with 
the debtor, this is evidence of fraud. Ib. ..... ce eee cece ee eect eens 695 
11. The assertion by a cestui que trust against creditors, that the grantor in 
a trust deed is indebted to him in a larger sum than he is enabled to prove, 
is evidence of fraud, unless the suspicion of unfairness is removed by evi- 
Gence. IMb..ccecccccccccccccccccvvsesccseccsccccsccccvccesce Ou 
See Bankrupt, 9. 
See Chancery, 5. 
See Debtor and Creditor, 5, 7. . 
See Decds of Trust, 4. 
See Estoppel, 1. 
See Evidence, 2. 
See Gift, 2. 
See Indorser and Indorsce, 1. 
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FRAUDS, STATUTE OF. ‘ 

1. Although a contract for the purchase of land, at a sheriff’s sale, cannot be 
enforced, if not in writing, signed by the party, yet it is unnecessary to aver 
this fact inthe declaration. Bell v. Qwen........0eeeeeeeeeeeeeedI2 

2. Where a father conveys personal property to third persons, in trust for a 
married daughter, and delivers the property accordingly, neither the 2d 
section of the statute of frauds, or the act of 1823, “to prevent fraudulent 
conveyances,” make registration necessary to its operation against the cre- 
ditors of the husband. O'Veil, Michaux & Thomas v. Teague & Teugue, 345 

3. When a contract in reference to the sale of land is signed by the vendor 
only, and the purchaser afterwards transfers the written contract to anoth- 
er, by indorsement, investing that person withi all his interest and claim, 
the signature of the purchaser withdraws the contract from the influence 
of the statute of frauds. Norman v. Molelt... 2.0.0.0 cece ee eee ee DAG 

4, S, having a judgment against A, verbally agreed with him that he would 
bid off the land of A, subject toan agreement to be afterwards entered in- 
to between them. Shortly afterwards they met, and ascertained the amount 
due from A to 8, including the note here sued upon, and it was then agreed 
in writing, that A should have two years to pay the debt, by four equal 
instalments, and that upon the payment of the debt, S would convey the 
land to A. A failed to pay the instalments, and by consent of A, 8 sold 
the land—Held that the verbal agreement was void under the statute of 
frauds, and the written agreement void for want of consideration. That 
it was a mere gratuitous promise, which S might have disregarded, and 
brought suit_immediately for the recovery of the debt, and therefore did 
not exonerate the surety. Agee v. Steels. 0... cceececcccvccsseee ee D48 


See Principal and Surety, 2. 
GAMING. 


1. A note, or other security, given in consideration of money wonat gaming, 
is void in the hands of an innocent holder, for a valuable consideration, 
unless he was induced to take it, by the representations of the maker.— 
Rienstings 0. Mimi BE he. 6 0.00000 cccaccivessdccscevcsscessenshee 

2, The payee ofa gaming note, who has transferred it to another, is a com- 
petent witness for the maker, and may be compelled to testify as to the 
consideration of the note, upon a bill in Chancery,. filed by the maker 
against the indorsee. I[b......ccccccccccccscccccccccccccccccsclOG 


GARNISHMENT AND GARNISHEE. 
1. A garnishment, to obtain satisfaction of a judgment, must issue out of the 
Court in which the judgment was rendered ; therefore, a garnishment can 


not issue out ofthe County Court, when the judgment was rendered in the 
Orphans’ Court. Hopper, garnishee, v. Todd. .. 1... 244000000200. -121 
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GARNISHMENT AND GARNISUEE—continvep. 

2. One who is summoned as transferee of the debt admitted to be due by the 
garnishee answering in the suit, will not be permitted to take advantage 
of errors in the proceedings, either against. the original defendant or 
against the garnishee. Blackman v. Smith. ........ vemmseeeccepe’ 203 

3. It is of no importance, that two or more persons are summoned by the same 
notice to appear and contest the plaintiff’s right to condemn a demand 
which the garnishee suggests has been transferred to another, or to others; 
but if the objection was valid, it should be raised before submitting to go 


WEEN, Trig dk cctc ce sistaceda dace witivigesese ses cndneseasne oe 203 
4, After a judgment against a transferee, an issue will be presumed, if one 
was necessary. Ib... ccccccccccccccvcceccescccccccsssesccces .203 


5. When the transferee contests the plaintiff’s right to condemn the debt; he 
is subject to costs, if the plaintiff prevails. Ib,............+-..+.-208 
6. A proceeding by garnishment is the institution of a suit by the attaching 
-creditor, against the debtor of his debtor, and is governed by the general 
Jules applicable to other suits adapted to the relative position of the par- 
Ma, “EO ET OA Bets c cscs cccvedcqvecccsccescscncs M4 
7. When one of a firm is garnisheed, the creditor must be considered as elect- 
ing to proceed against him solely, and on his answer, admitting the in- 
debtedness of the firm, is entitled to have judgment against him. Jb. 574 
8. It is irregular to permit the defendant whose debtor is summoned as a 
garnishee, to contest the garnishee’s answer, unless it is done at the term 
when the answer is filed, or untess an order is then made for that purpose. 
Grames @. Cpe. oc cc cccsecsccceccececccceccsccccscepececccce 811 
9, The proper course of practice in such cases is, for the defendant to deny 
the correctness of the answer by oath, and to file a suggestion of the na- 
ture of the garnishee’s indebtedness, as in a declaration, to which the gar- 
nishee may plead. The judgment, if against the garnishee, is one of con- 
demnation to pay the plaintiff’s demand. Jb. .................+.-81] 


GIFT. 


1. The declarations of a father, made to his son-in-law, when he delivered 
to him several slaves, shortly after his marriage, that they were intended 
for the use of the donor’s daughter, and were not given absolutely as an 
advancement for her, are admissible evidence, where a deed was subse- 
quently executed for the purpose of carrying out the intention. O'Neil, 
Michaux & Thomas v. Teague and Teague... ....0.0eeeeeeeesee ee B4d 

2. Ifone purchase slaves ata sale under a fieri_ facias with the money of the 

~ defendant, and then give them to the children of the latter, the donees can- 
not recover them of a person who afterwards purchases at a sale under a 
deed of trust subsequently executed by the defendant; if the sale under 
the deed be irregular, the purchaser may defend himself upon the ground 
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of the trustee’s right to the possession. McBryde and Wife, et al. v. Thomp 
son. 650 


See Husband and Wile, 7. 


GRANTS BY ACTS OF CONGRESS. 


A concession for a tract of land south of latitude of thirty-one, west of the 
Perdido, and east of Pear! river, was made in 1806, and confirmed by an 
act of Congress passed in 1832, which contained a proviso, declaring that 
the act should “ not be held to interfere with any part of said tract which 
may have been disposed of by the United States previous to its passage :” 
nd providing further, that it “shall be held to be no more than a relin- 
quishment of whatever title the United States may now have to such tract 
of land :” Held, that if the United States had no interest in the premises 
when the act was passed, in consequence of a previous disposition or other 
cause, it was wholly inoperative, either to grant or confirm a title; that as 
the land was situated below high-water when Alabama was admitted into 
the Union, if the federal government was ever entitled to the right of soil, 
its title was disposed of previous to 1832. Doe ex dem. Kenne ly v. Beee, 909 


. The lessors of the plaintiff claimed under a Spanish permit, dated 11th 


December, 1809, for an unknown quantity of land, situate in Mobile, which 
the commission for the examination of land titles reported was forfeited, 
under the Spanish law, for want of inhabitation and cultivatiou. The ti- 
tle under which the defendant claimed commenced in 1803, ‘and was con- 
firmed by an act of Congress of 1822, and embraced a lot for one hundred and 
forty-nine 4-12 feet on Water street, known under the Spanish government 
as a water lot, and situated between Church and North boundary streets ; 
immediately front of this lot, and between Water strect and the channel of 
the river, improvements were made prior to May, 1824, by those under 
whom the defendants deduced title ; In May, 1824, an act of Congress was 
passed, by which the United States relinquished their right to the lots of 
ground, east of Water street, and between Church and North Boundary 
streets, then known as water lots, and situated between the channel of the 
river, and the front of the lots, known under the Spanish government as 
water lots in Mobile, whereon improvements have been made, and vested 
the same in the proprietors of the latter lots; except in cases where the 
proprietor had alienated his right to the then water lot, or the Spanish gov- 
ernment made a new grant, or order of survey for the same, while they 
had the power to grant the same; in such case the right of the United 
States was vested in the person to whom such afienation, grant, or order of 
survey was made, or his legal representatives: Provided, that the act shall 
not affect the claim of any person, &c. In 1836, the claim of the plaintiff 


128 
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was confirmed by an act of Congress, which declares that it shall only op- 
erate as a relinquishment of the right of the United States, without in any 
manner affecting the claims of third persons: Held, that the plaintifis had 
no right to the premises claimed by them, which could in any manner im- 
pair the confirmation of 1822, and the subsequent enactment of 1824; that 
the former act-invested the defendants with all the title of the United 
States to the lot west of Water street, and the latter, in virtue of improve 
ments made on the water lot, relinquished the same to the proprietor of the 
western lot: consequently the title to the lots claimed by the defendants» 
both east and west of Water street, having passed out of the United States. 
previous to 1836, and vested in individuals, the act passed in that year was 
inoperative as against the defendants. Doe ex dem. Pollard’s Heirs v. Greit, 
BE, ccccicnccndvdeddncnsdeqicddelnewes necasesdresdicicszes 930 j 
3. Where the plaintiff claimed under a Spanish permit, dated in 1809, which 
had been unfavorably reported on, a part of the shore of Mobile bay which 
had not been reclaimed from the water when Alabama was admitted into 
the Union, in 1819; an act of Congress passed subsequently to the latter 
period, relinquishing to the plaintiffso much of the shore as is embraced by 
the permit, provided the rights of other persons are not thereby affected, is 
inoperative. BB... .5cccne ‘cece ib paraGhvddemaceorecaned veneens 931 


GUARDIAN AND WARD. 


1. The proceedings in a testamentary cause being reversed back to an ac- 
count of distributable assets, in a contest between distributees and execu- 
tors, it was remanded, that a guardian should be appointed to an infant 
distributee, with leave to the guardian to investigate the accounts; Held, 
that the privilege did not extend to.the executor, he being named as the 
testamentary guardian, and after the return of the suit to the Court below, 
qualifying as such. Sankey’s Ex’rs v. Sankey’s Distributees. ........ 601 

2. Previous to the act of 1845, the Orphans’ Court was not invested with the 
jurisdiction to compel the executor or administrator of a guardian to appear 
and settle the accounts of the deceased guardian. Snedicor v Carnes. 655 

3. Where a guardian voluntarily files his accounts for final settlement, with 
the Orphans’ Court, he cannot object on error, that the publication required 
by the statute was not made—the notice contemplated by the act being 
intended for the benefit of the ward, or others interested in the settlement: 
Treadwell. Guardian, v. Burden, Adm’r. .. 6.606.000 cece cece cecces 660 

4. All decrees made by the Orphans’ Court, upon the final settlement of the 
accounts of the guardiags of idiots, lunatics, and others, have the force 
and effect of judgments at law, and execution may issue for the amount 
ascertained to be due, against the guardian: And when an execution is- 
sued on such decree, shall be returned by the sheriff “ not found,” gene- 
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rally, or as to a part thereof, execution may forthwith issue against the 
sureties of the guardian. Ib. .:....ccccccccsscccccecs damaidanundl 660 
5. No action can be maintained against a guardian, or his sureties, on his of- 
ficial bond, whilst the relation of guardian and ward subsists. Eiland; 


Mate, Bet, CAME so 0.4 0.0.08 ccnsnccncséngadascpeness Stade sida pees 781 
6. The removal of a guardian beyond the limits of the State, is a sufficient rea- 
son for severing the relation, and revoking the appointment. Jb....-. 781 


7. The guardian of a lunatic, under our statute, has the same powers, and is 
subject to the same restrictions, as the guardian of an infant. Alexander 
©. BOONE. 6.5 ce te etoes tc. os Ke See eeecne ss oe 

8. A guardian cannot charge his ward’s estate with any counsel fees he may 
choose to pay ; it must appear that the services were required, and the 
compensation such as is usual, and customary for such services. Where 
no proof is made, it is competent for the chancellor to determine the value 
of counsel fees in his own Court, and this Court will not revise his deci- 


Bn 465 56d A Oe SRO ED Teer rr es 796 
9. A guardian cannot charge a commission for the custody and safe keeping, 
of either money, or choses inaction. Ib... 1.2.25. osnsees 


10. In transporting the lunatic from place to place, it is the duty of the guar- 
dian to select the cheapest mode consistent with the comfort and safetyof 
the lunatic ; if the public conveyance is suitable, and cheaper than a pri- 
wate ome, it in hie @iiy ta tebe Bn ccc ct ncersecs’ 797 

11. An account receipted for the board of the lunatic, is not a sufficient vouch- 
er, without proving, that the services were rendered, the money paid, and 
the charge reasonable. [b....... 6st tt eee heneew we cee 797 

12. Acts done by the guardian, without authority, on account of the ward, 
will not bind the ward, unless beneficial to him. Therefore, when the 
guardian of a lunatic, undertook to commence the business of planting on 
behalf of the lunatic, purchasing mules, provisions, &c., and the enterprize 
proved unfortunate, he was held responsible for the hire of the slaves, It 
was the duty of the guardian, if he considered it more beneficial to the lu- 
natic to work the slaves, than to hire them out, to apply to the proper tri- 
bunal for authority so toact. Ib... .. cece eee eee eee 797 

13. Where the guardian made an exchange of two of the slaves of the luna- 
tic’s estate, those interested in the estate, had the right to disaffirm the con- 
tract, and charge him with the value of the slaves so exchanged. 1b. 797 
See Orphans’ Court, 13. = 

£ 
HUSBAND AND WIFE. 


1. When, by the laws of an Indian tribe, the husband takes no part of his 
wife’s property, it is a necessary consequence, that the wife retains the ca- 


, & 
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pacity to contract, and it is likely, means were provided by their laws for 
the enforcement. But if such was the case, it is not perceived how the 
wife could, in our Courtsof law, be sued alone, so long as the marriage 
continued,*as the case presented would be that of a wife with a separate 
a eee 25 ss Savews bec eek a chee 48 
2. When, by the law of an Indian tribe, the husband has the capacity to dis- 
solve the marriage at pleasure, and his abandonment of his wife, he re- 
maining within the jurisdiction of his tribe, is evidence that he has done 
so, the effect of this dissolution of the marriage is the same as if directed 
PPP ey eee eee EES eee eee 48 
3. When, by the teims of a written contract, money is to be paid to one, as 
the agent of a_feme covert, the husband is not a competent witness to sustain 
the contract ina suit by the agent toenforce payment. Wier v. Buford. 134 
4. When a feme covert appoints one as her‘agent, to hire slaves, which in 
point of fact belong to her children, and a hiring is actually made, the per- 
son hiring is authorized to treat with the feme covert as the principal in the 
contract, until he has notice that the contract enures to the benefit of oth- 
ers ; and her acts and declarations with reference to the slaves hired, will af- 
efect the contract in the same manner as if she had a separate estate in the 
Slaves, or was acting inthe premises by her husband’s consent. Jb. 134 
5. Where the husband conveys, by way of release, to the wife, for her sole use 
and benefit, all the right, title and interest he had acquired, by virtue of 
their marriage, to certain stock in an incorporated company, as also the 
right to sue the company for permitting the unlawful transfer thereof, such 
a conveyance will be inoperative at law; and the rights of the husband at- 
tempted to be released, will, upon his being declared to be a bankrupt, 
vest in the assignee in me Butler and sti v. Mer. Ins. Co. of 
City of Mobile... ...... ere -146 
3. A deed purporting to convey certain hia thes a father to third persons. 
in trust for the “ benefit” of a daughter, then recently married, provided 
that the daughter, together with her husband, were to retain the possession 
of the slaves, with their increase, during coverture, and the natural life of 
the daughter; should she die without issue, the slaves were to revert to the 
donor, or his lawful heirs» Thus, as the deed declares, conveying the legal 
interest to the trustees in trust, and the possessory interest to the daughter and 
“the heirs of. a body forever, (if any,) if none, according to the terms be- 
fore set fort eld, that the deed conferred upon the husband and wife 
the possession 6f the slaves during coverture, and the life of the wife ; that 
upon the death of the wife, the possessory interest of the heirs of her body 
commences, and the husband being in possession, the slaves were subj ec; 
to seizure and sale under an execution against his estate. O’JVeil, Mi- 
chaur & Thomas verew and Teague... 2-66. eee eee ee ee BAR 


-~ 
~ 
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HUSBAND AND WIFE—contiFrvep. 


7. The Orphans’ Court must decree to husband and wife the distributive 
share of the wife, unless it is shown that she has a separate estate in it. 
A Court of Chancery can alone compel him to make a settlement upon 
her. The Distributees of Mitchell v. Mitchell, Adm’r.....++..+0000++ 415 

8. A conveyance by the husband, to his wife, of a life estate in certain pro- 
perty, which conveys to her a present, vested interest, and is not testa- 
mentary in its character, will not bar the widow of her dower. Ib. 415 

9. Under the 4th rule of Chancery practice, it is not necessary to serve a sub- 
pena upon a married woman, unles she has a separate estate. Jt will be 
sufficient if served upon her husband. Hollinger & wife v. B. B. Mobile, 605 

10. The rendition of a decree by the Orphans’ Court, for the distributive share 
of the wife, in the name of the husband alone, it is a clerical misprision, 
and may be amended; it is not an error of which he can complain. Parks 
eee eee pwikmeree d eéenmsestnepenss ove OU 

11.°A wife may join ina suit w with her marae upon a promise made to her 
whilst sole, or when she is the meritorious cause of action, and an express 
promise is made to her after marriage, because the action: in these cases 
will survive to her. When the promise is made to her, it is proof that she 
is the meritorious cause. Morris v. Booth and Wife,......ee+eee00 907 

12. When husband and wife join in action, upon a promise made to the wife, 
neither a debt due by the wife after marriage, a debt due by the husband 
alone, or a debt due by husband and wife jointly, can be pleaded as a set 
ae Pe eee Pe eee ceceees 


INDIAN TRIBES. 


See Conflict of Laws, 1, 2. 
See Husband and Wife, 1, 2 
See Marriage, 1. 


INDORSEMENT. 


1. The contract evidenced by a blank indorsement, is ascertained by the 
law, and cannot be modified or changed by parol evidence. Tankersly v. 
Ge At 8. ORGAO, visisecccs sion dpe cidade Dns eyassetaeelege een 247 

2, It is unnecessary to fill up a blank indorsement, even when the description 
in the declaration is that the note was indorsed to the plaintiffs. Riggs v. 
SIE CG. 60. n.as00e cists tebonssanseecs sae ae es 22a 

3. J. & S. Martin transferred this paperto a third person, and having after- 
wards re-possessed themselves of it, might erase the indorsement, and 
sue intheir own names. Bogan v. Martins. ...... sesswwa 00sec cs Oe 

4, Commercial paper, received as an indemnity for existing Liabilities, i is no¢ 
transferred in the usual course of trade between merchants, so as to ex- 
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INDORSEM ENT—convtinuep. 


empt it from a latent equity existing between the original parties. .4n- 
GRU TEs PTO a ch Ba eee eci ek ces tinies bs lenks once 920 

5. To enable the holder to rely on the rules of the law merchant, as to the 
transfer of negotiable securities, the legal title to the paper must be vest- 
ed in him by an-indorsement. Ib, .........cccccccveccccccccces 920 
See Amendment, 5. 


See Consideration, 2. 


INDORSER AND INDORSEE. 


1. M. became the indorser for L. of certain bills of exchange, upon an agree- 
ment that they should be used in the purchase of the stock of a particular 
bank, in which both were equally interested, and both to be equally bound 
for the payment of the bills. L., pursuant to an arrangement with H., 
transferred the bills to C., in payment of a debt due by H. to C., the latter 
being ignorant of the agreement between M. and L., relating to the in- 
dorsement of the bills: Held, first, that C. could recover of M. the indors- 
er, though L., in the transfer to C. had violated the contract by which the 
indorsements were made. Second, that if L. was the dupe of H. in the 
contract by which the bills were transferred to C., the fraud could not be 
visited on C., who was ignorant of it, and did not participate in it. Clapp, 
ee TT PVE CTECETUCETELE TE 122 

2. In an action by a prior against a subsequent indorser, who has been com- 
pelled to pay the note, a declaration which alledges the making of the note, 
its indorsement, protest for non-payment, -nd notice to the defendant, and 
then deduces his liability, if sustained by proof, entitles the plaintiff to 
recover ; especially if a count is added for money paid, laid out and ex- 
pended. Spence v. Barclay. ..... Co cccccces Perrtrrrrrr rr reer rr. 

3. Where a note is indorsed to one person, with the assent of all interested, 
in payment of debts due the indorsee and several others, the indorsee may 
maintain an action thereon in his own name, and no defence can be inter- 
posed to avoid its payment, which would not avail if the note had been in- 
dorsed and the suit brought in the names of all who were entitled to re- 
ceive portions of the sum collected. Pond, et al. v. Lockwood, et al. 669 


4. The discharge by the holder ofa note, of slaves of the maker sufficient to 
pay the debt, seized under an attachment at his suit, does not operate in law 
or in equity to relieve the indorser. Caller v. Vivian, et al........... 903 


See Contribution, 3. 
See Evidence, 48. 
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INFANCY. ; 

1. A bill single made by an infant, although the consideration be something 
else than necessaries, is voidable merely, and may be ratified by him af- 
ter he attains his majority, so asto entitle the payee to maintain an action 
thereon. Fant v. Catheart.. ... . oa 00% 0 6 ore were rrere. 

2. Where the plaintiff replies to the plea of infancy, that the defendant pro 
mis®il to pay the debt in question after he attained his majority, the fact of 
infancy is admitted, and it devolves upon the plaintiff to prove the subse- 
OOM, FE 6 050s uence ciangceidentaghiasniesiaiedeanan 725 

3. Where infants are cited and do not appear, it is not errorto render a de- 


cree without the appointment of a guardian adlitem. Parks v. Stonum, 752 


INSANITY. 

1. An opinion of a witness, that a testator was insane atthe time of making 
his will, is not competent testimony, he admitting at the same time, that 

e he knew no fact or circumstance on which his opinion was founded. Bow- 
Hag 0. Becling, Ber. 2... ccccccsssaces $ebidedevees seebesenen 538 


INSOLVENT DEBTOR. 

J. When a debtor has been arrested, and has given a bond to keep the 
prison bounds, he is not discharged by making affidavit that the par- 
ticular ground upon which he was arrested is untrue. Under the act 
to abolish imprisonment for debt, he can be discharged by reason of this 
affidavit only, only when in custody of the arresting officer. Morrow and 
Nelson v. Weaver v. Frow. .. 20sec cceccccces Tere eT 288 

2. The act to abolish imprisoument for debt, is to be construed in connection 
with the previous legislation on the same subject, and under it, when the 
prisoner seeks a discharge by a surrender of his property, &c., or by swear- 
ing that he has none, the application must be made to a Judge, or two jus- 
tices of the peace, as required by the previous acts: but if the schedule, 
&c. be contradicted by the creditor, one justice will constitute a Court 
competent for that purpose, uuder the act of 1839. Ib ........ 288 

3. A plea in avoidance of a bond for the prison bounds, on the ground ofa 
discharge, under the statutes relating to the discharge of debtors, is bad if 
it does not aver that notice was given to the creditor, and which does not 
show a discharge by a Judge, or two justices of the peace, as provided 
by the act of 182]. 1b.......... cocces gseerecvns 288 

4. If one in the limits under a prison bounds bond, voluntarily surrenders 
himself in the common jail of the county, and to the custody of the sheriff, 
in the discharge of his sureties, it is a discharge of the bond, although 
done before the enpiration of sixty days. Ib. ......250+00% 288 

5. But if such surrender is colorable merely, and not intended to be for the 
purpose of discharging the bond, it does not have that effect. The inten- 
tion of going within the jail, and the surrender to the sheriff, is a matter 
for the determination of the jury. Ib... 1... ee ee ee ee es 288 
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INTENDMENTS AND LEGAL PRESUMPTIONS. 


1. When an act, which is continuous in its nature, is proved to exist, its con- 
tinuance may be presumed, until the contrary is shown. ‘Garner v. Green 
ns 6 apa bh ee on oa WS ES eS 0 SOS) Wee 84406 S 96 

2. Where it appears that the defendant and plaintiff pleaded ait replied “ in 

short by consent,” it will be intended that the plea and replication con- 
tain every material allegation that. the law requires, to make them com- 
plete ; but if the pleading could not be supported, if drawn out in form, a 
demurrer should be sustained, if'so interposed as to reach the defect. Har- 
groves v. Cloud... cscs ccs ccccccccccees feewede 173 
. The plaintiff repaired the defendant’s gin, under an agreement that he 
should have all that he could obtain for it above fifty dollars, to compen- 
sate him for repairs; he kept it in his possession several years, endeavor- 
ed to sell it, but. was unable to find a purchaser: the defendant addressed 
a note to the plaintiff, demanding the gin or fifty dollars, which concluded 
thus: “if you do not give one or the other, we will have to settle the mat- 
ter some other way.” The plaintiff, upon the receipt of this note, permit- 
ted the defendant to take the gin into his possession: Held, that the infer- 
ence from the evidence was, that the plaintiff voluntarily assented to the 
defendant’s demand, and could not recover for the repairs ; unless, per- 
haps it could be shown that the defendant had sold the gin for more than 
fifty dollars, or that the repairs made it worth more than that sum, and in- 

stead of selling he had used it. Hayden v. Boyd.........++...0000 32: 

4, A will by which a testator charged his children with the debts they owed 
him as a part of their portion, except one child, whose debts were not men- 
tioned, does not raise the presumption that such debts were released, the 
evidences thereof being retained by him uncancelled. Sorrell v. Craig. 566 

5. Where the maker of notes had received them several years previously, 
and delivered the notes of third persons in payment of them, it may be 
presumed that they were destroyed or otherwise cancelled, so as to let in 
secondary evidence of their contents, without a notice to produce them, in 
a controversy in respect to the substituted papér. Pond, et al. v. Lock- 


as 
Sad 


wood, et al. .....+++44 sasesece AAA SAAT OAR ESECALS 669 
6. This Court will judicially notice when the terms of the Courts are held. 
Anderson v. John and Thomas Diekson. ...... db ncwxanndioceeekees 733 


7. Where a party against whom a judgment is pars to be enforced, al- 
ledged in a bill for an injunction, that he was not served with process, and 
did not make the note on which it was founded, the deposition of a per- 
son of the same name, declaring that he made a note of the same amount 
and date in which the complainant did not unite, will be sufficient to sus- 
tain the latter branch of the allegation, if uncontradicted. Givens, et al. v. 


8, Where it appears from the process at law, that it was served on an indi 
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INTENDMENTS AND LEGAL PRESUMPTIONS—conrtinven. 
vidual bearing the same name of the complainant in equity, who alledges 
in his bill, that it was served on him, the presumption will be against the 
truth of the allegation; but when it is shown that the note on which the 
action was founded, was not made by the complainant, but by another per- 
son of the same name, resident in the same county, the presumption wil} 
be repelled, and the onus of showing that the writ was executed on the 
complainant will devolve upon the defendant. 1b..........0020+++746 

9. When a note has been paid and delivered up, it willnot be presumed that 
the maker afterwards retains it in his possession ; consequently parol evi- 
dence is admissible to prove a payment when it becomes a material inqui- 
ry, without calling upon the party to whom the writing was delivered to 
produce it. Mead, use, &c.v. Brooks. ,.......sceceeeees pare eee .840 
See Garnishment and Garnishee, 4. 


INTEREST. 


1. Where one has the money of another in his hatids, and uses it, he cannot 
avoid the payment of interest, by answering that he does not know what 
profit was made by its use. In such a case, he is at least liable for interest 
whilst it was so employed. Lewis v. Bradford..........++00eee0+ 632 


JUDGMENT AND DECREE. 


1. Where a joint obligation would survive upon the death of one of the obligors, 
against his heirs and personal representatives, a judgment founded on it, 
will also survive against them, upon the death of one of the parties to the 
jedgmont. Martin, adm’r. v. Till... ccccccscvcsvrscaccccscesoes 43 

2. A verdict and judgment in the following words, to wit: “ We, the jury, 
find for the plaintiff. Upon which judgment passed for the plaintiff, for 
the premises, and that defendant, George L, Huffaker, pay all costs,” 
though not formal, does not authorize a reversal of the judgment on certi- 
orari. Huffaker v. Bsring........+- Cepjevteneesegenane sin xanse . 88 

3. The Supreme Court cannot be invested with jurisdiction to examine a 
cause in Chancery by a writ of error sued out on a decree pro forma, en- 
tered by consent of the parties. It is competent for the Chancellor to set 
aside such a decree as having been entered without any sufficient authori- 
ty. Stone, etal. v. Lewin.......... ateosee dKehanheens nakee 0400S 

4, Whether an attorney at law, charged with the collection of a debt be au- 
thorized to receive money upon an execution of a stranger under an agree- 
_ment with him, that the execution shall remain open for his benefit, is not 
material, if the money thus received is paid over to the plaintiffs in the judg- 
ment; in such case the party thus paying the money shall be entitled to an 
execution in their names for his reimbursement. Leach v. Williams and 


SE EE ee EE RT LONG Lape en EP IE Tee aT 
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JUDGMENT AND DECREE—conrtinuep. 


5. Upon the confession of the plea of plene administravil, the judgment is to 
recover the sum due, to be levied of the goods, &c. which hereafter shall 
come to the hands of the administrator. A general judgment, to be levied 
de bonisintestatis, upon such a confession, is irregular, and usually amend- 
able as a clerical misprision, but when directed by the Court is error, for 
which the judgment will bereversed. Skinner v. Frierson and Crow. 915 

See Executors and Administrators, 14. 
See Summary Proceedings, 3. 


JURISDICTION. 


1. The County Court has no jurisdiction of an action of trespass quare clau- 
sum fregit. Elliott v. Hall...... POLITE LEI ECO TEER 508 
2. The Circuit Court has no original jurisdiction of a summary proceeding, 
by motion, against a constable for failing to return an execution. The 
statute only authorizes the motion to be made before the justice of tha 
peace issuing the execution. Evans, use, §c. v. Stevens, el al........ 517 
3. There is no inhibition in the bankrupt act of 1841, or in the relation which 
the State and Federal Governments bear to each other, or in the grants or 
restraints of power conferred upon them respectively, which deny to the 
State Courts the right to entertain an inquiry into the validity of a dis- 
charge and certificate upon an allegation duly interposed, that the bank- 
rupt did not render a full and complete inventory of his “ property, rights 
of property, and rights and credits,” but fraudulently concealed the same. 


Mabry, Giller §& Walker v. Herndon... 26.0000 ececcccccccecceeeees 848 
JURY AND JUROR. 


1. Notwithstancing the enumerated causes of challenge in the Penal Cude, 
the Court may, in its discretion reject such as are unfit or improper per- 
sons, to sit upon the jury, and may excuse those from serving who, for 
reasons personal to themselves, ought to be exempt from serving on the 
jury. So, also, the Court may reject any juror who admits himself open 
to any of the enumerated challenges for cause, without putting him upon 
the prisoner. The State v. Marshall, a slave......0.0++eeeeeeceeees 302 

2. Confessions, or admissions, must be taken altogether, but the jury are not 
bound to give equal credence to every part of the statement. When the 
admission is not a whole, or entire thing, but consists of parts, the jury can- 
not capriciously reject the portion favorable to the party making it ; though 
slight facts or circumstances would be sufficient to justify them in disre- 
garding it. Wilson v. Calvert, Adm’r. ...0000cceceeeeeeeeeccceees 757 

3. Insuch a case, the jury, and not the Court, is the proper judge of the cre- 
dit to be given to the different parts ofthe admission. Jb........... 757 
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JUSTICE OF THE PEACE. 

1. Where a justice of the peace receives money in his official capacity, he 
cannot detain it in satisfaetion of adebt due him, in his private capacity, 
or when sued for its recovery, plead a set off against it. Lowrie v. Stew- 
ee qrecceccs bSidinte Haims hedewiaassebameions Terri rere ry 1G 


LAND TITLES, SOUTH OF 31%. 


1. A concession for a tract of land south of latitude of thirty-one, west of the 
Perdido, and east of Pearl river, was made in 1806, and confirmed by an 
act of Congress passed in 1832, which contained a proviso, declaring that 
the act should “ not be held to interfere with any part of said tract which 
may have been disposed of by the United States previous to its passage :” 
And providing further, that it “shall be held to be no more than a relin- 
quishment of whatever title the United States may now have to such tract 
of land :” Held, that if the United States had no interest in the premises 
when the act was passed, in consequence of a previous disposition or other 
cause, it was wholly inoperative, either to grant or confirm a title; that as 
the land was situated below high-water when Alabama was admitted into 
the Union, if the federal government was ever entitled to the right of soil, 
its title was disposed of previous to 1832. Doe ex dem. Kennedy v. Bebee, 909 


See Grants by act of Congress, 2, 3. 


LEGACY. 

1. A testator devised the residue of his estate, as his executors thought pro- 
per, to his wife, to rear and educate his children, during her life, and pro- 
ceeds: “ As the balance of my children come of age, I will that they re- 
ceive such a part, of their part of my estate, as my executors shall think 
proper to give them at that time. Also,I will, that when my daughter, 
Eliza McLemore becomes of age, and marries, that she receive a part, of 
her part of my estate as the executors may think proper. I will when my 
youngest child comes of age, or my wife should marry, then in either case» 
I will that there be a division take place between my wife, and my children, 
and each one share an equal part of all my estate.” Finally, he declares, 
“T will, at the death of my wife, all my children to share all my estate 
equally.” Held, that these legacies were-vested, the enjoyment of them 
being postponed until the contingencies happened. McLemore, et al. v. 
Mi cLcamtt, GUM. 2000s scscascscccsecdessicccvsessssveesesnesn 687 

2. One of the legatees having died before the contingency happened, leav- 
ing one child by a former wife, and three others by a subsequent marriage, 
and two of the last children having also died: Held, that the portion of the 
two last children, in their father’s legacy, would descend to their sister of 
the whole blood, to the exclusion of the remajning sister of the half blood. 


OOOH HSHSHSSHO SOHO SOSH HS HEHEHE HHOHHEES HS SHHSHSHSHSHLSOHCSCEHSOEHSO OS SHE HOES 
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LESSOR AND LESSEE. 

1. Where several persons become bound for the payment of rent, in contem- 
plation of law, the lease is to all, where there is nothing in the body of the 
instrument to negative that conclusion. Magee v. Fisher, et al....... 320 

2. By receiving possession of land from another under a lease; the tenant im- 
pliedly admits that the lessor has such a title as authorized him thus to 
dispose of the premises ; but he cannot be held to affirm any thing in re- 
spect to the future ; consequently it is allowable for the tenant, when at- 
tempted to be ejected by the landlord, to show that the title of the latter 
had expired or been extinguished by operation of law. Randolph v. Carlton. 


3. Where a tenant pays the rent, after the expiration ofthe year, which was 
due (according to contract) at its close, in an action by the landlord to re- 
cover the possession, such payment will not estop him from showing that 
the landlord’s title was extinguished during the year. Ib. .......--- 607 

4, The land of B being levied on by an attachment, at the suit of W, B con- 
veyed the same to R, undercircumstances supposed to indicate an inten- 
tion to defraud his creditors. R rented the land to C, W then obtained a 
judgment against B, and the land in question was sold to satisfy it; R 
brought an action against C, to recover the possession: Held, that if C, the 
tenant, showed no title acquired subsequent to the commencement of his 
tenure, he could not defeat a recovery, by showing the transaction be- 
tween B and R to have been intended by them to delay, hinder and de- 
UNE, Fh vnc rnnt onda ye dd ccVecsennsdsetessisnssecs 607 


LIEN. 


1. The plaintiff recovered a judgment against the defendant, on which a 
fiert facias was issued, and levied on personal property, to which a third 
person interposed a claim, and executed a bond with security to try the right 
as provided by statute; afterwards the defendant filed his petition in bank- 
ruptcy, and in the regular course of proceeding was declared a bankrupt 
and discharged, pursuant to the act of Congress of 1841, on motion of 
the defendant the levy of the f. fa. was discharged and set aside: Held, 
that the proceeding to try the right of property did not destroy the lien of 
the fi. fa; at most, it was only in abeyance during their pendency, would be 
revived and might be coerced as soon as the claim was determined to be 
indefensible : Further, thatthe lien of a judgment or fi. fa. is preserved ac- 
cording to the right of the creditor at the time the bankruptcy is establish- 
ed ; ifthe lien is then absolute, it completely overrides the decree, and 
the creditor will be let into the enjoyment of its fruits. Deremus, Suydam 
ARN 2.6 6 4ke- ned wd Kiko mae aaldare ds CMM Rae Reale ee 194 
2. The act of the 9th of December, 1841, “ For the better securing mechan- 


ies in the city and county of Mobile,” which provides a summary and ex- 
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LIEN—continuep. 
traordinary remedy, where the work shall be done towards “the erection 
or construction of any building,” in that city or county, by a journeyman, 
laborer, cartman, sub-contractor, &c. cannot be construed to give the re- 
medy, provided, to one who has laboured under employment by a sub-con- 
tcnster. Tiweell o. Fh... ice ccnsicswes errr sccccccicces ce see 
3. The sheriff, by order of the attorney of the plaintiff, returned an execu- 
tion by mistake a week too soon, and an alias was not issued, until after 
an execution ofa junior judgment creditor, had been issued, and levied 
onthe property of the defendant. Held, that as it did not appear that the 
execution was returned, or its re-issuance delayed, for the purpose of fa- 
voring the defendant in execution, and as aterm had not elapsed, between 
the return, and the issuance of the alias, the prior execution had not lost 
itslien. Johnoon v. Williams, sheriff, et ali... 2... eee. paves occ cman 
4. The levy ofan ancillary attachment upon land, operates a lien, and when 
a judgment is rendered in favor of the plaintiff, the creditor’s right to have 
it sold to satisfy his judgment, will override and defeat all intermediate 
conveyances made by the defendant. Randolph v. Carlton......... 606 
5. The remark of the plaintiff in a fi. fu. to the sheriff, that he would do no- 
thing that could affect his lien, nor must he (the sheriff,) do any thing that 
would cause him to lose it, but if he failed to make the money by a sale of 
property, he would not rule him, will not make the ji. fa. dormant and in- 
operative, ifthe sheriff failed to proceed thereon, unless the plaintiff intend- 
ed to assent to, and approve the delay, with the view of aiding the defend- 
ants, or protecting their property. Leach v. Williams, et al. 
See Chancery, 34. 
Sce Contribution, 1, 2. 
See Estates of Deceased Persons, 10. 
See Execution, Writ of, 13. 
See Right of Property, Trial of, 4. 
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LIMITATIONS AND NON-CLAIM, STATUTES OF. 


1. Where the plaintiff declares inthe common counts in assumpsit, a plea of 
the statute of limitations of three years is bad, unless it aver that the cause 
of action isan open account. Lowrie v. Slewarl..........+ cccoscacki 

2. The proviso to the 7th section of the act of 1802, limiting the “right or 
title of entry upon any lands,” &c. which declares, “ that tue iime during 
which the person who hath, or shall have such right or title of entry, shall - 
have been under the age of twenty-one years, feme covert, or insane, shall 
not be taken or computed as part of the same limited period of twenty 
years,” does not exempt from the operation of the statute, a disability oc- 
curring after the statute has begun te run. It applies to a disability exist- 
ing at the time the right accrued, and if that disability be once removed, 
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LIMITATIONS AND NON-CLAIM, STATUTES OF—convinuep. 
the time must continue to run, notwithstanding any subsequent disability, 
either voluntary or involuntary. Doe, ex dem. Caldwell and wife, et al. v. 
Beer OE a, oo cscsece sechace anaes a shh Sa Saal eae eaghia aac is aa 
3. The action of ejectment is barred by an adverse possession of twenty 
years, unless the plaintiffcan bring himself within some of the savings of 
the proviso, of the act forbidding an entry into lands after twenty years. 
Doe, ex dem. Hallett and Wajker, ex’rs v. Forest, et als.....000000000. 264 
4..A possession acquired under color of title, and acquiesced in for twenty 
years, will bar a recovery in ejectment, although during a portion of the 
time, the plaintiff inejectment was prosecuting an application to Congress 
for the confirmation of an imperfect title, derived from the crown’ of Spain, 
to a tract of land, within which the land sued for situate, and to which his 
title was finally confirmed—he having been in possession anterior to the 
alledged intrusion. Jb........ CReRo pe SRSesees econ epeccesoocnd’ 264 
5. An admission made by the principal maker of a note, coupled with a pro- 
mise to pay, will not revive the debt so as to take it out of the statute of 
limitations, as against a co-maker, who is his surety. Lowther, et al. v. 
Chappell......++. cecccee pe reeecedesovcsrrcccesecescceceeneset 
6. The exception to the statute of limitations, that where the debtor is absent 
. from the State, at the time the cause of action accrued, suit may be brought 
“after his return into the State,” means, after his return within the juris- 
diction of the State, where the process of the Courts of the State will run. 
A removal to the Indian nation, where the process of the Courts of the 
State did not run, is not a return within the State, though within its terri- 
torial limits. Smith, adm’r v. The Heirs of Bond. ........+++ easeiieit 386 
7. Tocomplete the bar ofthe statute, the deblor must have been within the 
State, subject to its process, during the entire period provided as a bar : 
but such period of time need not be continuous, but may be composed of 
different periods of time. Jb. .......... reer eT 
8. Where the claim of a creditor is not already barred by the genernl sta- 
tute of non-claim, at the time when the estate of his debtor is declared in- 
solvent, he may file his claim at any time within six months after the dec- 
laration of insolvency, and it will not be affected by his omission to pre- 
sent it within eighteen months after grant of administration. Lattimore v. 
Wien, 6 Bac ce cdscvicvccsoescoceces ébedubeceewnastagnceet 423 
9, When the creditor omits to proceed against the personal representatives 
of one deceased for eighteen months, and omits also forthe same time to 
present his claim, the statute of non-claim is a good bar to the sei. fa.— 
BUGS C.F os ccveccccvsscsaceseccsse’s Avehdddedddeewosons 575 
10. If this defence is asserted by answer, instead of pleato the sci. fa. the 
plaintiff should demur, but the Court ought not, without action by the 
plaintiff, to render a judgment on the set. fa. disregarding the notice. 1b. 574 


. 
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LIMITATIONS AND NON-CLAIM, STATUTES OF—conrtinvep. 


11. A surety cannot plead that his principal is dead, and due presentment of 
the claim was not made to his representative. Nor will the omission to 
present the claim for payment to the representative of the principal in the 
debt, affect the right of the surety to recover from the estate, if he is com- 
pelled to pay the debt. Hooks and Wright v. Branch Bank at Mobile. 580 


LIS PENDENS. 


1. A lis pendens duly prosecuted and not collusive, is notice to a purchaser, 
so as to affect and bind his interest by the decree: and the lis pendens be- 
gins at least from the service of the subpena after the bill is filed, and by 
analogy, after publication regularly made, as to a non-resident defendant. 
In the latter case, the newspaper in whichthe publication is printed, when 
aided by the production of the order, and extrinsic proof that the paper 
was regularly issued, as contemplated by it, would be competent evidence to 
show the pendency of the suit. Doe ex dem. Chaudron v. Magee, . . 570 

2. Whether one purchases of a mortgagor previous or subsequent to the com- 
mencement of a suit for the foreclosure of a mortgaee, it is not necessary 
to make him a party, and such subsequent purchaser need not be made a 
party to affect him with the lis pendens. Ib... 1.1 eee ee ee ee U0 


LUNATIC. 


1. The value of the board of a lunatic, depends upon his condition, and the 
care, attention, and watclifulness, necessary to be bestowed upon him, to 
be ascertained by proof. Declarations of persons, “ that they would not 
board him for $500 a year,” is not proof that it was worth that sum. _ .Al- 
exander 0. Mlerander. ...cccccccececcsccses (eaon ceeeeaneninn REY bi, 

2. In transporting the lunatic from place to place, it is the duty of the guar- 
dian to select the cheapest mode consistent with the comfort and safety of 
the lunatic ; if the public conveyance is suitable, and cheaper than a pri- 
vate one, it is his duty to take it. Ib... 2. cece ene cvccee U4 

3. An account receipted for the board of the lunatic, is not a sufficient vouch 
er, without proving, that the services were rendered, the money paid, and 
the. charge rensomable. B.. .. cece ccc ence sessae ste 


4. Where the guardian made an exchange of two of the slaves of the luna- 
tic’s estate, those interested in the estate, had the right to disaftirm the con- 
tract, and charge him with the value of the slaves so exchanged. 1b, 797 
See Guardian and Ward, 7, 12. 

MANDAMUS. 

See Amendment, 1, 2. 


MARRIAGE. 
1. A marriage between two Indians, belonging to the Choctow tribe, enter- 








1932 INDEX. 


MARRIAGE—conrtinuen. 
ed into according to the laws and customs of that tribe, at a place where 
such laws and customs were in force, is recognized as a valid marriage, by 
the laws of Alabama, the laws of Alabama having been extended over the 
territory where the parties so married, resided. An exception to the gene- 
‘ral rule, that a valid marriage is so every where, is said to obtain with res- 
pect to incestuous or polygamous marriages, when asserted in the Courts 
of a Christian State ; but however this may be, it cannot obtain with respect 
the wife of a Choctaw Indian, unless it is shown there was a previous 
marriage. Wally. Williamson. .. 02 .0cececceccccecccccceesesee ss 48 


MORTGAGE. 

1. R. executed a mortgage to the B, of M. in which, after describing certain 
lands with particularity, proceeded thus: “together with three hundred 
and fifty acres of land belonging to the said R., contiguous to the lands 
above described, or situated near the same :” Held, that upon a bill to fore- 
close, it was allowable for the mortgagee to prove what lands were em- 
braced by the term “contiguous” to those specifically described; at least 
to adduce proof that R. was the proprietor of three hundred and fifty acres» 
and no more, adjoining, or near to the lands designated. The Bank sf 
Mobile v. The P. & M. Bank of Mobile, et dl. .....ccccceccceeeeeee%72 

2. Where a mortgage describes lands generally as “ contiguous” to others it 
specially designates, and a bill brought for its foreclosure particularizes 
them, and alledges that a third person (made a defendant) purchased them 
with a knowledge of the mortgagee’s lien; it is sufficient to throw the onus 
of sustaining the allegation upon the complainant, for such defendant to 
answer, that he did not know that the lands in question were embraced by 
the complainant’s mortgage, and insists upon proof of the fact ; further, that 
he was a purchaser for a valuable consideration, without notice of the com- 
CNNED GE, TA. ccc adessevcsssstsccccsccoceccscseceeeesudee 

MORTGAGOR AND MORTGAGEE. 

1. There is no necessity for the mortgagee, or cestui que trust, to go into equi- 
ty to protect themselves against a creditor of their debtor, who levies on 
the property covered by the mortgage, or trust deed, upon the expiration 
of the law day, as a claim then interposed under the deed will be sus- 
tained. Marriott & Hardesty, et al. v. Givens. ......06..60000004+.694 

2. G., andS. & C., made a purchase of a piece of land of L., and executed a 
mortgage to secure the purchase money; afterwards, G. executed a deed 
oftrust, by which he conveyed an undivided half of the land, for the pay- 
ment of certain debts, under which a sale was ordered by the Court of 
Chancery, the sale made, and the interest of G. purchased by one ignorant 
of the unregistered mortgage of L—Held, that L. might enforce his mort- 
gage against the residue of the land, for the debt remaining unpaid, and 
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MORTGAGOR AND MORTGAGEE—conrinuep. 
that S. & C. must look to G. for their reimbursement. Ohio Life Ins. & 


3. Where a third person becomes the pnrchaser of the equity of redemption, 
and afterwards pending a bill against the mortgagor for a foreclosnre, ob- 
tains an assignment of the mortgage, he acquires all the title of the mort- 
gagor, with the incumbrance discharged; yet he may (especially if the 
mortgagee does not object,) prosecute the suit in the mortgagee’s name, 
to a decree of foreclosure and sale, for the purpose of more effectually se- 
curing his title. Mobile Branch Bank v. Hunt... 0.0... 0 cece eee ees 876 


See Chancery, 17, 18. 
See Deeds of Trust, 8. 


NOTICE. 


1. A notice to one of the clerks, not to furnish goods for defendant’s family, 
without a written order from himself, or his wife, is not notice to the prin- 
cipals of the house, or the other clerks. Grant v. Cole & Co. .....-519 

2. A notice that the sheriff “has failed to return an execution,” which is des- 
cribed, is sufficient, without an allegation that he failed to return. it three 


days before the return day of the writ. Caskey, ct als.v. Nitcher. ... .622 
3. A notice, that the plaintiff proceeds for the amount specified in the exe- 
cution, sufficiently indicates under what statute he proceeds.1b....... 622 


4, When a notice is pleaded to by the sheriff, it is in the nature of a decla- 
ration, and may be amended on motion. Walker, et als. v. Turnipseed, 679 
5. A written notice to the attorney at law of a party, to produce a paper to 
be used as evidence, is declared by statute to be valid and legal to all in 
tents and purposes, as if served on the party in person. Simington, use, 
ee 8, eee re 2 iwloeaees ooo Bl 
6. Where asuit is brought in the name of one person for the use of another, 
a notice to the attorney of record of the plaintiff, to produce a writing 
which merely describes the suit as between the nominal plaintiff and the 
defendant is sufficiently certain, and the attorney cannot excuse the non- 
production, by proof that he was retained by the-plaintiff really inter- 
GQ. Me cc pveccvnsess errr ee eee eee ee + « «- OB 
7. Under our statute of registration, actual notice of the existence of a deed 
is equivalent to the constructive notice afforded by registration. Ohio 
Life Ins. Co. v. Ledyard, .....02+00eeeeeeees Cegeacenwessrenees 866 
8. A notice which omits to point the creditor directly to the principal, whom 
he is required to proceed against, or to the security, on which he is requir- 
ed to proceed, is of no effect, either under the statute or at common law. 
Shehan v. Hampton. .....00cscccccccccccccccccecscvscccece +». 942 


130 








1034 INDEX. 





NOTICE—conrtinvep. 
9. The discharge of a surety, by means of the statutory notice, must be plead- 
GE - B cncsccecccccccccss eee ST ee eee eT 942 


See Chancery, 28, 
See Deeds and Bonds, 10. 
See Vendor and Vendee, 14. 


ORPHANS’ COURT. 

1. The administrator having appeared in obedience to the citation, is affect- 
ed with notice of all the subsequent proceedings. Duffee, adm’r v. Bu- 
chanan and Wife...... HOS WOtH OSSD RRO DOD OREO EES 28 

2. Where the Orphans’ Court orders the sale of the real estate of an intes- 
tate, upon the petition of the administrator, alledging that the personal es- 
tate was insufficient to pay debts, the administrator, although one of the 
heirs, cannot object on error, that the evidence on which the decree of the 
Orphans’ Court was founded, was ex parte; or that the record does not 
show that the heirs residing in the county had personal notice that the pe- 
tition was filed ; or that the Orphans’ Court, instead of appointing a guar- 
dian for oné ofthe heirs, should have required that heir to select one for 
herself. These are irregularities that do not show a want of jurisdiction 
in the primary Court, and cannot affect the administrator, and if important, 
he should have prevented them by conducting the proceedings according 
to law. Evans, adm’r v. Mathews......ccccccsccccccccccccccccces 99 

3. The Orphans’ Court ordered that an administrator, who made, what was 
supposed an imperfect report upon the sale of real estate under its decree, 
should be committed, until he made one more perfect ; a report was ac- 
cordingly made: Held, that the order of commitment, whether erroneous 
or not, furnished no ground for the decree which directed the sale. Ib. 99 

4, An equitable title may be sold under a decree of the Orphans’ Court, and 
the purchaser will stand in the same predicament, as to title, as the heirs 
GE, Bi ccvnncesccccsccccncsenscccvnssscsvtsasepesesasscces 100 

5. It is not necessary to the validity of proceedings by administrators before 
the Orphans’ Court, that parties should there be made except in cases pro- 
vided by the statute. Even where the estate is ready for distribution, a 
general citation to parties having an adverse interest was necessary, prior 
to the last act. Watson and Wife v. May. ........22200eeeeeceees 177 

6. Persons having an adverse interest, are not concluded by an erroneous 
decree, but they cannot, without further proceedings, forthwith sue out a 
WEG. Tis cecccaccacescccevedecseccdcdsscedescesosecs 177 

7. The personal representative is entitled to examine and litigate the title of 
any one who claims an interest in the final distribution of the estate.— 

@ Broccccccccccccces petescecovee Cceccccesevcncssocoseoseetos 177 
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ORPHANS’ COURT—conrtinvuep. 


8. When the proceedings by an executor or administrator have been in con- 
formity to the rules prescribed for his action, there can be no review of the 
facts upon which the judgment of the Court is founded, aJthough persons 
having an adverse interest were not apprised of the final settlement in- 
tended by the administrator. On the other hand, the administrator cannot 
prevent a re-examination, when the proceedings are erroneous, because 
those actually interested have not appeared. Ib........0..ceeeee -177 

9, When any one claims to have the right to examine the correctness of a 
final decree, the proper practice is for him to propound his interest to the 
Court in which the decree is rendered. Upon this, after citation to the 
administrator, and his appearance or default, the person is made a party, 
or his petition is dismissed. Ib. ...........ee000: ecsresedeenveee 

10. When by a will, a life-estate is given to the wife in all the property of 
the deceased, with remainder to the children, and the will is proved, and 
admitted to record, the Orphans’ Court has no power to make distribution 
of the property during the life-time of the wife. Such a distribution, made 
during the life of the widow, and at her instance, or by her consent, is not 
the act of the Court, but is in effect a gift of her life-estate, and no matter 
how unequal it may be, will not prejudice the interests of those in remain- 
der. Bothwell, et al. v. Hamilton, adm’r. ........ orev ry Serr. 

11. Previous to the act of 1845, the Orphans’ Court was not ieennd with the 
jurisdiction to compel the executor or administrator of a guardian to appear 
and settle the accounts of the deceased guardian. Snedicor v Carnes. 655 

12. Where a guardian voluntarily files his accounts for final settlement, with 
the Orphans’ Court, he cannot object on error, that the publication required 
by the statute was not made—the notice contemplated by the act being 
intended for the benefit of the ward, or others interested in the settlement. 
Treadwell, Guardian, v. Burden, AdMr, 0... 0000 cccenccceeecceces 660 

13. Insettling the accounts ofa guardian, it is not competent for the Orphans’ 
Court to render a decree against his sureties; and such is not the effect of 
a decree, which declares that a guardian and his sureties, (without desig- 
nating them by name) shall be charged with the amount ascertained to be 
due, and made liable to the administrator of his ward, “for which he is 
authorized to proceed in the collection according to law ;” such a decree 
does not impair the rights of the sureties to make them parties. . And if an 
execution issue against the sureties it may be arrested by supersedeas, and 
quashed, but the sureties cannot join the guardian in prosecuting a writ of 
error to revise the decree. Ib........-++e+00-, PeseEe RB OwS «+++ 661 
See Estates of Deceased Persons, 1, 2, 8, 9. 

See Executors and Administrators, 1, 2 
See Guardian and Ward, 4. 
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PARTNERS AND PARTNERSHIP. 


1. It isnot within the ordinary scope of a partnership created for the mere 
purpose of buying and selling merchandize, to receive and undertake to 
collect notes. Hogan & Co. v. Reynolds.....-+++++++++++eeeeeeees 60 

2. If there is a distinction, as to the capacity of one partner to bind the firm, 
between the borrowing of money and notes, it does not apply when the 
borrowed note is taken for the purpose of receiving money upon it, and 
the money is actually received. Ib...7.....ccccccccccccccccccces 60 

3. Ifa partner has converted the money of another to his own use, and af- 
terwards appropriates the same sum to the purposes of the firm, the firm 
does not thereby become a debtor to the person whose money has been 
converted ; but if one partner, in the firm name, but without the authority 
ofhis partners, obtains money and applies it to the use of the firm, the firm 
is liable the instant the appropriation is so made, although it would not be 
in the absence of such appropriation, becaese of the defect of authority. 


4. Where three persons are sued as partners, upon an open account, in as- 
sumpsit, one against whom a judgment by default has been taken, is a 
competent witness to prove that one of the defendants was nota partner, 
he having pleaded the general issue. Gooden & McKee v. Morrow & Co. 486 

5. Three persons being sued as partners, proof, that after part of the account 
sued upon was created, and the partnership dissolved, the retiring partner 
paid the others a sum of money to cover his responsibility, for the firm 
debts, is irrelevant and inadmissible. Ib... 1... 6 eeeeaeeeces 486 

6. A partner, or joint promisor, who is not sued, is a competent witness for 
his co-partner, or co-promisor, where he is required to testify against his 
interest ; and where such evidence is within the scope of ‘the issue, the 
Court should not assume his incompetency, znd reject him in limine. An- 
derson v. Snow & Co. ..... Oop, Gh Sich uth ga ner yee Ae ee 504 

7. One who contracted with two persons eugaged in running a steam-boat, 
as pilot, cannot charge a third person as a partner, who was not in fact a 
partner, and had never held himself out to the world as such, but who 
had done some acts from which it might have been inferred he was a part- 
ner, but of which the person so contracting, was, at the time, wholly ig- 
norant, and did not engage as pilot, in reference to his responsibility — 
Wrighty. Powell... ccc yg eccccccsccccccessecgces e000 

8. When one of a firm is garnisheed, the creditor must be considered as 
electing to proceed against him solely, and on his answer, admitting the 
indebtedness of the firm, is entitled to have judgment against him. S. & 
E. Travis v. Tartt......0.000000% bdeeebenehasetneesssonsioeses 574 

9. A suit extn ® against one aoten of a firm, will survive against his 
personal representatives, and may be revived against them hy sci. fa.— 
4 e322 s on be ancedebeaesnewnee sotsedencoakakin veedemee 574 
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PARTNERS AND PARTNRRSHIP—conrinueEp. 


10. Notes made by a trading company, and for which the plaintiff’s intestate 
might have been liable as a partner, are not admissible to the jury under 
the pleas of non-assumpsit, want of, or failure of consideration. McGehee 
iP a oc ccsivscsecedavedesonccnseseneenden Feseecseenens 827 

1]. There can, under the statute, be no limited partnership for the purpose of 
banking, or making insurance, and an association formed in 1838, for the 
purpose of issuing bills to circulate as money, was not prohibited by the 
statute from doing the act. The only consequence resulting from the act 
is to make all the partners alike responsible, Ib, ........0eeeeeees 827 

See Evidence, 53. 


PATENTS. 


1. If a patent issued under an act of Congress describes the land by other 
metes and bounds than the act designates, it is void, both in law and equi- 
ty, as to the excess which it professes to convey. Doe, ex dem. Pollard’s 
Reve 0. Grebe, .cccccceccccscccsscvcccecscscesosees orceseseos 931 


PENALTY. 


1. It is correct, as a general proposition, that the penalty of a bond limits the 
responsibility of one who executes it as a surety, and consequently he is 
not liable, in the event of a breach, for interest upon the penalty. 4nsly v. 
PO TT eT eee Te TTT eee Te Ree re reer re 445 

2. The surety is not bound beyoud the penalty of the bond, and a judgment 
against him for a larger sum, will be here amended at the costs of the plain- 
tiffin error. Seamans, et al.v. White. .........0. icra eee 


PLEADING. 


1. The plaintiff, defendant and B. were joint sureties for Brown, in a bond 
executed pursuant to the statute, by the defendant, in an action of detinue: 
previous to the termination of the suit, the plaintiff endeavored to obtain 
possession of the property in controversy ; this was resisted by the defend- 
ant, who was in possession of the same—saying he would keep it until the 
trial, and be responsible for its forthcoming. But instead of so doing, de- 
livered the property to the defendant in the action of detinue, who remov- 
ed it without the State ; by reason of which the plaintiff was put to great 
trouble and expense, and sustained damages, &c. Held, that a declaration 
framed upon these facts, in case, was good on general demurrer. Kent v. 
| 7) ghecectsakeveresenbadenseseoensensess 44 

2. A demurrer to a declaration containing several counts, will not be sustain- 
ed, if either of them is good, unless there is a misjoinder of counts; in that 
case, it will be sustained, without reference to the sufficiency of the counts 
when detached from each other. Ib.......00 ee eeceeeeeceeeeees -- 44 
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PLEADING—contiNnuEp. 

3. Reference may be made in the declaration to a previous count, for dates, 
&c., which will be sufficient, although such previous count be held bad on 
Gommtorer, Meovinan 0. BG. oocccccccsccscccccccbeccoscocessal 3 

4. A count which does not show, either by anexpress allegation, or by refer- 
ence to some other count, that the note sued on was due, when the suit 
was brought, is bad on general demurrer. Ib... ...... 00000 00eeeee: O3 

5. When the sheriff has re-sold the thing which the first purchaser has re- 
fused to pay for, there is an implied contract by the first purchaser to pay 
the difference, which is thus ascertained between his bid and the subse- 
quent sale; and a count upon a contract to pay the same, is good. Zam- 
BOT CINE, cc cecccccccscossccsnccccsemeces nse ereseieens 153 

G. A plea seeking to abate an ancillary attachment, onthe ground that the 
defendant had” been previously arrested and held to bail, is bad on de- 
SE, FN GO, I on oi cece scccsncceseseccsccccvesccces 167 

7. A replication toa plea in abatement, asserting that the arrest of the de- 
fendant, and pendency of the suit spoken of in the plea, are part of the pro- 
ceedings in the same suit, as pleaded to, should conclude to the Court, as 
it istriable by the record. [b.......cccccccccccccccccccccccccces 

8. Where it appears that the defendant and plaintiff pleaded and replied “ in 
short by consent,” it will be intended that the plea and replication con- 
tain every material allegation that the law requires, to make them com- 
plete ; but if the pleading could not be supported, if drawn out in form, a 
demurrer should be sustained, if so interposed as to reach the defect. Har- 
groves. Claud... ccc rcecccccsccccescccssees 173 

' 9, A profert in curia, of a parol contract, is surplusage, and does not vitiate. 
Magee v. Fisher, et dl.....scccccccccccccccccccccccccccccesee seed 

10. A replication which answers the plea but in part, leaving a material part 
unanswered, is bad on demurrer. Whitehurst, use, &c. v. Boyd...... 375 

11. Where several replications are made to one plea, the Court, on motion, 
will strike out all the replications but one, and put the plaintiff to his elec- 
tion, which he will retain. Or the objection may be made by a demurrer 
to all the replications, but not by a separate demurrer to each. Vance v. 


12. The defendant in a suit at law, filed his bill to enjoin a trial, and pursu- 
ant to an order for that purpose, entered into a bond with surety, condi- 
tioned to pay the plaintiff “ all damages which he might sustain by the 
wrongful suing out of the injunction” &c. Inasuit by the obligee against 
the surety, the declaration alledged that the injunction was dissolved, six 
or seven years after it was awarded; a judgment at law rendered for the 
plaintiff—the amount thereof ; that a fieri facias was duly issued thereon, 
and by the sheriff returned “no property found ;” further, that when the 
judgment was rendered and the execution’ issued, the defendant was inso]- 


. 
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vent, and unable to pay the same: By reason of all which the bond be- 
came forfeited, &c.: Held, that the breach was not well assigned, but it 
should have been shown what was the condition of the principal obligor 
when the bond was executed ; forif he was then insolvent, or became so 
shortly thereafter, and before, in the ordinary course of proceeding, a judg- 
ment could have been recovered, ifa trial had not been enjoined, the plain- 
tiff would have sustained no “ damages,” and nothing more than the costs 
in Chancery could be recovered. .Ansleyv. Mock. .. 1. seeeeeeees 444 
13. The plea of nil debit to an action of debt on a bond, is bad on demurrer ; 
but ifthe plaintiff demurs to it, the Court should visit the demurrer upon 
the declaration, if it be defective insubstance. Jb......... . - 445 
14, The office of an inuendo is to explain, not to enlarge, and is the same in 


effect as “that is to say;” whether used for the purpose of enlarging, or 
other unauthorized purpose, it is not issuable, and furnishes no warrant 
for sustaining a demurrer to the declaration. Whitsettv. Womack. . . 467 
15. It being proved that the note was given for a cotton gin, which the defend- 
ant had the privilege of trying and returning if it was not good—held, that 
this was a condition for the benefit of the defendant, which he must take 
advantage of by plea, and that the note might be declared on, as an abso- 
lute promise to pay onthe Ist January, 1842, without noticing the condi- 
tion. Lockhard v. Avery & Speed, use, &e. . 02. c cece cece eeees er 
16. An accusation of perjury implies within itself every thing necessary to 
constitute the offence, and ifthe charge has reference to extra judicial tes- 
timony, the onus lies on the defendant of showing it. It is not necessary 
in such a case to alledge a colloquium, showing that the charge related to 
material testimony in a judicial proceeding. Hall v. Montgomery. ...510 
17. The statute renders unnecessary the revival ofa suit brought in the name 
of one person for the use of another, where the nominal plaintiff dies dur- 
ing its pendency, but it does not authorise the commencement of a suit in 
the name of such party, if he be dead; and the defendant may plead his 
death either in bar or abatement. Tait, use, §c. v. Frow...... .. 43 


18. A plea to an action of covenant, that since it was made, so much thereof 
as required the defendant to deliver 1,300 bushels corn, 20,000 Ibs. fod- 
der, six horses, 75 head of hogs, and 25 head of cattle, was waived by a 
subsequent contract between said defendant and said testator, in his life- 
time, so that said defendant was not bound to deliver said horses, cattle, 
oxen and hogs, as may happen to die or be lost, without any neglect of 
defendant, before the day appointed for their delivery ; and defendant avers 
that a large number of said horses, cattle, and oxen, did die, or were lost, 
without his default, before the time appointed for their delivery, &c., is bad 
because an executory parol contract, cannot be pleated in bar of an action 
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upon a sealed instrument. And also, because of uncertainty, in not alledg- 
ing how many of the horses, &c. had died, or were lost. Sorrell vy Craig 566 

19. In debt upon an attachment bond, the declaration should show that the 
attachment was wrongfully or vexatiously sued out, and that thereby the 
obligee has sustained damages. Flanagan v. Gilchrist...........++ 620 

20. In a suit by an indorsee against his immediate indorser, on a note pur- 
porting to be made by G. & B., in liquidation, by W. B.., it is no defect if 
the latter words are omitted in the declaration, nor can the note be ex- 
cludedon the ground that it varies from that declared on. Riggs v. An- 


21. To a plea of non assumpsit, the defendant appended an affidavit, “ that 
the paper sued upon by the said John Test is not his actand deed”—Held, 
that this was sufficient to put the execution of the instrument sued upon 
in issue, though it was not asealed instrument. Hunty. Test... . . 713 

22. Where the plaintiff replies to the plea of infancy, that the defendant pro- 
mised to pay the debt in question after he attained his majority, the fact of 
infancy is admitted, and it devolves upon the plaintiff to prove the subse- 
meek prmenten.. Fil OCHRE, oc cccecccccccccsccccsscssoness 725 

23. In declaring on a bond with condition, the plaintiff may declare upon the 
penalty, or set out the condition and assign breaches at his election. If 
he pursues the latter course, advantage may.be taken of an insuffiient as- 
signment of breaches, in the same manner as if they had been assigned in 


answer to a pleaofperformance. .4nderson v. J.& T. Dickson....... 733 
24. It is not necessary to assign as a breach any fact which is admitted by the 
bond itself. Jb........ CH eCeerededoceeee Serdiodeeeneeonneneee 733 


25. The only breach necessary to be assigned in asuit upon the bond which 
the plaintiff in detinue is required to execute, upon suing out the writ, is 
the failure of the plaintiff in the suit. Jb........... encece cccccooedae 

26. Although the writ, and declaration, may describe the defendant as an ex- 
ecutor, yet if the declaration shows that the action cannot be maintained 
against him in his representative capacity, it wiil- be considered as a de- 
scription merely of the person, and a judgment will be rendered against 
him in his individual character. Johnson v. Gaines..........2++0+: 791 

27. Semble: A plea which merely alledges that the debt sought to be recover- 
edis of a fiduciary character, is bad; because it states a legal conclusion, 
instead of disclosing the facts, that the Court may determine whether the 
debt is founded upon a trust, such as is excepted from the operation of the 
bankrupt act. Mabry, Giller & Walker v. Herndon, .....0+0++00005+ 849 

28. Ina plea under the statute discharging a surety, when the creditor, after 
notice in writing, omits to proceed on the security, it is not necessary to 
aver that the surety apprehends that his principal is about to become in- 
solvent, or that he was about to migrate from the State without paying the 
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PLEA DING—contTinuEp. 


debt; nor is it necessary his apprehension of these facts, or either of them, 


should be set out in the notice. Shehan v. Hampton........ oossee cue 

29. The discharge of a surety, by means of the statutory notice, must be 
pleaded specially. Jb....... ER eh em iN find rT,” 943 
See Error, Writ of, 23. 


See Frauds, Statute of, 1. 
See I is olve nt Debtor. a. 


PRACTICE AT LAW. 

1, Where a joint obligation would survive upen the death of one of the obligeors, 
against his heirs and personal representatives, a judgment. founded on it, 
will also survive against them, upon the death of one of the parties to the 
jedgment. Martin, adai’r. v. Hill... ..cccccsccccccccccccscsseswAd 

2. When a party toa suit in this Court dies, pending the suit, and it is abat- 
ed as to him, it- becomes several as to him, and is not merged in the 
judgmeat of this Court, against the other parties to the judgment, and 
their sureties. Missed csasssstnditclenn snldah-s anieedikaiaaak aaa 

3. If “the declaration contains a substantial cause of action, and a material 
issue be tried thereon,” the act of 1824 declares, that the cause will not 
be reversed, arrested, or otherwise set aside, after verdict, or judgment,” 


fora defect in “ the pleadings not previously objected to ;” 


‘ consequently, 
an appellate Court will not regard the defects of a declaration, if a demur- 
rer has not been directly interposed, or the attention of the primary Court 
called to it upon a demurrer to some other part of the pleadings; and in 
the latter case, the record should show such to have been the fact. Kent 


VD. LON. ee ee ee ee eee ee ee ee Scns tte alte anaes 
4, After the plaintiff has introduced his evidence, , the defendant his, and the 


plaintiff rejoined, it is then a matter of neil whether the Court will 
allow the defendant to adduce further testimony. Borland v, Mayo.. .105 
5. In practice, no formal judgment of respendeas ouster is entered upon the 
sustaining a demurrer to a plea in abatement. The sustaining of the de- 
murrer is entered on record, znd if the defendant wishes to plead over, he 
is permitted to do it. Massey v. Walker. . 2.0 ceceeeeeevececee lV 
4. The Court in which a suit is pending, may, in its discretion, set aside an 
interlocutory judgment, and allow the defendant to make defence, at least, 
if he interposes a general demurrer, or plea to the merits. Bagby, Gov. 
Sra.ig: Chhandier 80; Chandler ia «.00.2:0.q 000145: «00498: <jqpine nad ms Sh OO 
7. Upon ceriiorari, judgment may be entered against a party to the original 
judgment, who did not join in the bend to obtain the writ of certiorari.— 
Dales, wh cll. d., elena, 0 Mes 95 0:6:0 0:4 ace0's indie ah<iesgiorn ecu ome des 
8, The Circuit Court, independent of express legislation, has the power tu 
substitute a judgment, roll, or entry, when tke original record is lost, and 
the substituted inatter becomes a record of equal validity with the original. 
SCENE T, TOW 5 65.054 oac0 0109's 3:010-459%0 eee ee er ee 


13 
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9. The manner of correcting the loss, is to show, by affidavits, what the re- 
cord contained, the loss of which is sought tobe supplied. The substitu- 
tion can only be made after a personal notice of the intention to move the 
Court, and the notice must be sufficiently explicit to advise the opposite 
party of what is intended, as well as to enable him to controvert the affida- 
CI Dhacins devnscccscncesdgvecevashdsdeseunsacaet 298 

10. A party whose acceptance of service is not spread on the record, in the 
first instance, may cure the defect, by admitting the fact, at a subsequent 
term, although there are other parties to the suit. Woodward, et al. v. 








11. A dismissal of one of the parties to a motion for judgment, is not a dis- 
continuance of the entire motion, though the party dismissed was notified, 
and has appeared, and pleaded. Beard v. Branch Bank at Mobile... .344 

12. Where several replications are made to one plea, the Court, on motion, 
will strike out all the replications but one, and put the plaintiff to his elec- 
tion, which he will retain. Or the objection may be made by a demurrer 
to all the replications, but not by a separate demurrer to each. Vance v. 


13. When a suit by attachment is improperly commenced in the name of the 
party to whom a note not negotiable is transferred without indorsement, 
instead of using the name of the person having the legal interest, and the 
cause is afterwards appealed to the Circuit Court, the defect cannot then 
be cured by substituting the name of the proper party in the declaration: 
Nor can the note be allowed to go to the jury as evidence under the mo- 
ney counts in fa declaratton, in the name of the holder, without proof of a 
promise to pay hima note. Taylor v. Acre..........++++- sessens 491 

14. The statute renders unnecessary the revival ofa suit brought in the name 
of one person for the use of another, where the nominal plaintiff dies dur- 
ing its pendency, but it does not authorise the commencement of a suit in 
the name of such party, if he be dead; and the defendant may plead his 
death either in bar or abatement. Tait, use, §c. v..Frow. ... . 72. 43 

15. When objection is made to testimony in the mass, in the Court below, it 
is in the nature ofa demurrer to the evidence, and will prevent particular 
portions of it, from being submitted to a severe and searching criticism. 
The objection to such portions of the testimony, should be specifically 
made in the Court below. Insuch cases this Court will consider the tes- 
timony by the same rules which govern demurrers to evidence, Gayle v. 
The Cahaoba and Marion Rail Road Company.........+.++.ee000% 587 

16. After a judgment upon irregular proceedings is reversed, the whole re- 
cord may be corrected by the judgment of the appellate Court. Sankey’s 
Exv’rs v. Sankey’s Distributees. .....4..0222c000e Ssebetabedondcaet 602 

17. Where the writ and declaration describes the plaintiff as an administrator 
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suing for the use of another, and his name is merely stated upon the mar- 
gin of the judgment entry, without indicating that he sues in a representa- 
tive character, or for the use of another, the title of a purchaser under an 
execution issued upon the judgment. in which the plaintff’s character, &c. 
is described in the same manner as in the writ and declaration, will not be 
affected by the discrepancy. Randolphv. Carlton .......+++5 607 
18. The Court may, in its discretion, permit a plaintiff to adduce additional 
testimony, after he had announced that his evidence had closed, and the 
defendant tendered a demurrer toit. Fant v. Cathcart. ......+++++- 725 
19. It is a general rule, that the party holding the affirmative of the issue, must 
support it by proof; but this rule has itsexceptions. Givens v Tidmore. 746 
See Amendment, 3, 11. 
See Appeals and Certiorari, 4, 7. 
See Costs, 1. 
See Error, Writ of, 21. 
See Estates of Deceased Persons, 7. 
See Execution, Writ of, 4. 
Sec Executors and Administrators, 15, 16, 17. 
Sce Garnishment and Garnishee, 2, 3, 4. 
See Recognizance, 1, 3. 
See Right of Property, Trial of, 6. 
See Scire Facias, 1 
See Statutes of Limitation, &c. 9, 10. 
See Summary Proceedings, 2. 


PRACTICE IN CHANCERY. 


1. Where the allegations of a bill were, that the indorsee of a note, knew 
when he obtained it, that it was made upon a gaming consideration, and 
he is called on by an interrogatory, to state under what circumstances the 
game was assigned to him, his answer, that, before the note was indorsed 
to him, the maker informed him, it was good, and he had no off sets against 
it, is not responsive to the bill. Manning v. Manning, et al.......++ 138 

2. A bill to enjoin a judgment, should be filed in a Court of Chancery of the 
county in which the judgment was obtained, and cannot be exhibited else- 
where, unless the party interested in the recovery at law, will allow the 
litigation to be had in another county. If such bill be filed in an impro- 
per county, it may be dismissed on defendant’s motion. Shrader v. Walk- 
er, adm’r,etal...... TTITTT err TCT Ce Tee 244 

3. Semble: A sheriff is not a necessary, or proper party, to a bill for an in- 
junction, merely because he has in his hands the execution sought to be 


enjoined. Mb... cc ccc cc cee rere ee sereseses 244 
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4. Semble; although Chancery may have power to put a party into possession, 


— 
~e 


~! 


of land, who purchases at asale made under its decree, where the posses- 
sion is withheld by the defendant, or any one who comes in pendente lite, it 
is not allowable to eject a mere stranger, having no connection with the 
defendant, either immediately, or mediately. Trammel v. Simmons. . .271 
The decree for the foreclosure and sale of mortgaged premises, directed, 
that the purchaser be let into possession; the purchaser found a stranger 
in possession, of whom he demanded it, informing him, unless it was yield- 
ed up, the Register would be moved for a writ of assistance, to eject him, 
&c. ‘The demand was disregarded, the writ issued, the individual in pes- 
session ejected, and the purchaser let in to its enjoyment: Held, that the 
party dispossessed cannot have the irregularity corrected on error, hut his 
remedy is by an application to the Chancellor. Ib................-271 
Whether one purchases ofa mortgagor previous or subsequent to the com- 
mencement of a suit for the foreclosure of a mortgage, it is not necessary 
to make him a party, and such subsequent purehaser need not be made a 
party to affect him with the lis pendens. Doe ex dem Chaudron v. Magee, 570 
Under the 4th rule of Chancery practice, it is not necessary to serve a 
subpoena upon a married woman, unless she has a separate estate. It will 
be sufficient if served upon her husband. Hollinger and Wife v. The 
NE SRE GE TERI. os 5 8 n 60 0h 08 0 6 6 wwsenenensedqgess GUO 
To a bill for distribution against an adininistrator, appointed abroad, who 
brings a portion of the assets into this State, all the distributees should be 
made parties; but a personal respresentative of a husband of one of the 
distributees, who never reduced his wife’s share into possession, need not 
be joined. Julian, et al. v. Reynolds, ef al. ...6. 0c cece cece e ce eeee O80 
Under our course of practice, which does not permit a demurrer without 
answer, When an objection is sustained against a bill demurred to as miulti- 
farious, it is proper that the complainant should amend his bill, or at least 
be put to an election upon which ground he will proceed. Quere,as to the 
practice in an appellate Court if the objection is overruled, and the bill is 
heard upon all the distinct grounds. Marriott § Hardesty et al. v. Givens, 695 


10. It is a general rule, that the party holding the affirmative of the issue, must 


support it by proof; but this rule has its exceptions. Givens, et al. v. Tid- 


EL ca KKESEAEAERR ATM KER EN RNA EEE RSE ESSE Ble Rae ees oae 


11. A reference to the Master, prematurely made, and embracing a matter 


which the Court should have first considered,: will not be available on er- 
ror, where the parties acquiesced in the irregularity. Dunn v. Dunn, 784 


12. Whena party to a suit in chancery, is examined before the master, upon 


an account taken by him, his answers te the points upon which he is ex- 
amined, are evidence for him ; he cannot introduce irrelevant matter as to 
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which he is not questioned, and make it evidence for him. The statute 
authorizing a party to prove items not exceeding $10, by his own oath 
has no reference whatever to the practice in chancery, when a party is re- 
quired by the chancellor to submit to an examination before the master. 
Alexandss v. Alexander. ..... endceceesiedacccsceussodeteceons cab swe 

13. The appropriate function of an exception to a master’s report, is, to point 
with distinctness, and precision, to the error complained of. An objection 
to the result attained by the master upon the settlement of an account, is 
too general tobe noticed. It is the duty of the party objecting, to except 
to the particular items allowed, or refused, end it will then be the duty of 
the master, to certify the evidence by which the disputed item, was admit- 
Cadet wajented. Beiiccccicvccsccsctcccncccscccncccdccss cnn eeeee 

14. When costs are directed to be paid out of the estate, if the litigation is 
unnecessarily protracted, for the purpose of vexation, the Court will apply 
the proper corrective, by taxing the party so acting, with the costs. 1b. 797 

15. A report by the Master, of a sale under the decree of the Court of Chan- 
cery, requires the confirmation of the Court, which can only be regularly 
made after notice tothe parties adversely interested, that they may show 
cause against it. Mobile Branch Bank v. Hunt..... 00.0000 e0e 00s BIG 

16. Where a sale is made by the Master, in virtue of a decree, but, under a 
misconception of the wishes and intentions of the parties in interest, the 
sale may be set aside, if it has not been subsequently assented to, or acqui- 
esced in for such a longtime as to warrant the inference that it was assent- 
A | UEP Pr reer er eye eer ey rrr re reer ree eS re rk 
See Chancery, 7, 13, 29, 33, 35, 37. 2 
See Error, Writ of, 5. 

See Lis Pendens, 1. 
See Mortgage, 2. 

PRINCIPAL AND AGENT. 

1. When an agent was employed to sell land, and took from the purcbaser 
the note of another individual, indorsed by the purchaser, it 1s no defencé 
in a suit on the indorsement, in the name of the agent, to show, that the 
principal has received the amount of the purchase money, unless it is also 
shown, that it came from the maker or indorser of the note. The agent 
paying the money to his principal, acquired such an interest in the note as 
to entitle him to sue upon it. T'ankerslyv. J. § 2. Graham, ........247 

2. Where a Bank, which was making advances on cotton, stipulaied with 
a shipper of that article that he should ship only to the agents of the Bank | 
who were to sell, &c., the stipulation made the agents of the Bank, pro re 
nata, agents of the shipper, and an account of sales duly furnished by such 
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agents to their principal, is evidence against the shipper. Ball v. The 
BO Of Gt Bite ef Mise 050s cecccccssscccsgocsccsoncesce 590 
3. Where the acts of the agent bind the principal, his representations and 
declarations respecting the subject matter, will also bind him, if made at 
the same time, and constitute part of the res geste; but Quere? 1s it compe- 
tent to establish the fact of agency by the declarations of the supposed 
CU, TPT E. BGR, 0.060 cccccccccccccccsscescscescces 821 


See Chancery, 30, 


PRINCIPAL AND SURETY. 


1. When lands are sold, and a bond for titles given by the vendor, to the 
purchaser, and notes with sureties given for the purchase money, the sure- 
ties are not discharged, in consequence of the title being conveyed by the 
vendor, without payment of the notes. Woodward, et al. v. Clegg,....317 

2. A surety cannot plead that his principal is dead, and due presentment of 
the claim was not made to his representative. Nor will the omission to 
present the claim for payment to the representative of the principal in the 
debt, affect the right of the surety to recover from the estate, if he is com- 
pelled to pay the debt. Hooks and Wright v. Branch Bank at Mobile. 580 

3. The payee of a note brought an action thereon for the use of a third per- 
son, who had become its proprietor, against one of the promisors, a surety ; 
the consideration of the note was the sale of a tract of land by the payee 
tothe principal maker; at the time of the sale there was an unsatisfied 
judgment against the vendor, operating a lien upom the lang, this judg- 
ment the beneficial plaintiff authorized the principal to discharge, and pro- 
mised to allow it as credit against the note; and it was uccordingly dis- 
charged: Held, that the promise to the principal enured to the surety ; 
that it was a direct and original undertaking to allow the payment, not ob- 
noxious to the statute of frauds, and eo instanti it was made, extinguished 
the note pro tanto. Cole, use, &c. v. Justice, . 0.000202 ceeeeeeeeees 793 

4. A creditor is entitled to the benefit of all pledges or securities, given to 

* or inthe hands ofa surety of the debtor, for his indemnity, and this, whether 
the surety is damnified or not, as it is a trust created for the better secu- 
rity of the debt, and attaches to it. Ohio Life Ins. Co. v. Ledyard, &c. 866 

5. Ata sale under execution of the principal’s property, it is competent for 
the surety to purchase, although the judgment and fiert facias may be 
against them jointly. Carlos, use. &c. v. Ansley,.,....+-+++++ sone ee 

6. A notice which omits to point the creditor directly to the principal, whom 
he is required to proceed against, or to the security, on which he is requir- 
ed to proceed, is of no effect, either under the statute or at common law, 
Shehan v. Hampton. ..... 6.000 eeeeeeeee seneees Seanocesneesares 942 
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7. The discharge of a surety, by means of the statutory notice, must be plead- 
GROROIIEEE. DA 6 ccccsscccscceses SeTertiver rar TTT 
8. S, having a judgment against A, verbally agreed with him that he would 
bid off the land of A, subject toan agreement to be afterwards entered in- 
to between them. Shortly afterwards they met, and ascertained the amount 
due from A to S, including the note here sued upon, and it was then agreed 
in writing, that A should have two years to pay the debt, by four equal 
instalments, and that upon the payment of the debt, S would convey the 
land to A. A failed to pay the instalments, and by consent of A, S sold 
the land—Held that the verbal agreement was void under the statute of 
frauds, and the written agreement void for want of consideration. That 
it was a mere gratuitous promise, which S might have disregarded, and 
brought suit immediately for the recovery of the debt, and therefore did 
not exonerate the surety. Agee v. Steele. «2... ceeeeeeseeevecccees 948 
See Chancery, 2. 
See Constable and Surety, 1. 
See Debtor and Creditor, 4.» 
See Limitations, Statute of, 5. 
See Penalty, 1. 
Sce Pleading, 28. 


PROMISE. 


1. A promise by the maker, to an innocent holder of usurious paper, to pay 
it, if indulgence is given, is binding on him, and may be enforced, if the 
delay is given. Palmer, use, &c. v. Severance and Stewart,........+++ 53 

2. A brother-in-law, wrote to the widow of his brother, living sixty miles dis- 
tant, that ifshe would come and sce him, he woald let her have a place to raise 
her family. Shortly after, she broke up and removed to the residence of 
her brother-in-law, wh8 for two yeass furnished her with a comfortable 
residence, and then required her to give itup: Held, that the promise was 
a mere gratuity, and that an action would not lie for a violation of it. 
Kirksey v. Kirksey... .+.0+sccecccccceccccccetecceeseeecceseeee 131 

3. A promise to pay a sum of money in Alabama bank or branch notes, is a 
promise to pay in notes of the Bank of the State of Alabama or its branch- 
es, and it is proper for a Court to charge a jury that such is the proper 
construction, without evidence of the meaning of the terms used. Wilsen 
Ui POEM, ccccuxesecsssvassssanesens Loeccreseesececeovensoone 536 


PUBLIC POLICY. 


1. Although the issuance of bills of a less denomination than three dollars 
was prohibited, at the time when a contract for the loan of the bills of an 
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PUBLIC POLICY—conrtinuep. 
unchartered association was made, yet the mere fact that bills for less 
than three dollars were received, does not avoid the contract. McGehee 
ere ere ae ad tera see alia a ae a de 828 


See Contract, 5. 


RECOGNIZANCE. 

1. A recognizance, conditioned that the party charged will appear and én- 
swer tothe indictment to be preferred against him at a nained term of the 
Court, and not depart therefrom without leave, may be extended at any 
subsequent term, if an indictment is preferred and found at that term. E/- 
lison v. The State. .....++ POPP eeerererveresepoeearesocpeoncens 273 

2. When the parties acknowledge theiselves-bound inthe sum of $500, to be 
levied severally and individually oftheir goods, &c., respectively, this is 
a joint and several recognizance, and not the several recognizance of each 
of the parties for that sum. JB,.....ccccccccccccccccccccccosces 273 

3. Under our statutes, which allow a sci. fa. without setting out the recog- 
nizance, the defendant is entitled to crave oyer of the recognizance upon 
which the proceedings are based, and'to demur if there is a varianue. 1b, 273 
See Amendment, 5. 

Eee Error, Writ of, 6. 


RECORD. 


1. The Circuit Court, independent of express legislation, has the power to 
substitute a judgement, roll, or entry, when the original record is lost, and 
the substituted matter becomes a record of equal validity with the origi- 
AD; POT FON 5c hace cebcsasiccccdccsnadessessoscece 208 

2. The manner of correcting the loss, is to show by affidavits, what the re- 
cord contained, the loss of which is sought to be supplied. The substitu- 
tion can only be made after a personal notice of the intention to move the 
Court, and the notice must be sufficiently explicit to advise the opposite 
party of what is intended, as well as to enable him to controvert the aflida- 
davits submitted. Jb...... ecccececs dewesvetwescdereceseveseces 298 

3. Where the genuineness of a copy of the proceedings of the Probate Court 
of a sister State are authenticated by the attestation of its clerk, the certi- 
ficate of tlie Judge to the official character of the clerk, and the formality 
of his attestation, and the additional certificate of the clerk, in the terms 
of the law, to the official qualification of the Judge, its authentication is 


complete, under the act of Congress of 1804, amendatory of the act of 


1790. Kennedy v. Kennedy's odm’r..........4. Pcccdedescccce sec cdr 
RIPARIAN RIGHTS. 

See Grants by acts of Congress, 2, 3. 

See Land Titles South, 1. 
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RIGHT OF PROPERTY, TRIAL OF. 


1. In claims interposed under the statute, to property which is levied on as 
belonging to the defendant in execution, the bond required to be given 
may be executed by those claiming the beneficial interest in the preperty, 
as well as by him who is invested with the title. Graham v. Lohkhart. 9 

om, . Asthe plaintiff in execution, if successful upon the trial of the right of 

; property, is entitled to a return of the specific thing, which was delivered 
to the claimant, or its assessed value, it is allowable for him to offer evi- 
dence to the jury, to show what was its value at the time of the trial. Bor- 
land v. Mayo. . or eeerecy: 

3. On the trial of the right of sounat, the ousiidumaions of ‘the cause of ac- 
tion on which the judgment was recovered, is not a matter in issue, yet if 
evidence to this point has been admitted, at the instance of the plaintiff in 
execution, a judgment in his favor will not, for that reason, be reversed ; 
unless it appear that the claimant was prejudiced by its admission. Ib, 105 

4, After a levy on property, and bond given to try the right, a junior execu- 

tion cannot be levied on the same property, pending the trial. An exe- 

cution issued on an elder judgment, but which has lost its lien, by the lapse | 
of aterm, will be postponed to one issued on a younger judgment) during 
such interval. Hobson v. Kissam & Co. ef al... .ccccccccccccccces 357 

5. Upon a trial of the right of property, the fact that an execution from the 
Federal Court had five years before been levied on the same property, and 
bond given totry the right, raises no question, until it is shown that the 
trial is still pending, although the levy of such execution was first made. 
Bricccss UVTI TTT PUCTT OTT TIT TT CTT TT TTT OTe TT ee 357 

6. Quere: Where several levies are made upon the same property at the 
same time, and several trials of the right are had, if upon verdict of con- 
demnation, the jury assess the full value of the property, in each case, and 
judgments are rendered accordingly, is it not competent for the Court in 


ve] 





which the trials are had, to correct its judgment, so that the claimant may 
not be charged beyond the value of the property ? Ansley v. Pearson, et 
Ghvvccccscrcscdcccesccscdssnssedsdcccscssevacsbdascessveess 432 
7. When a claim is interposed to property levied on by attachment, the 
claim suit is wholly independent of the attachment suit, at least so long 
as it is pending. Ifthe claim suit is determined against the claimant, the 
proper judgment is a condemnation of the property, viz: that it is subject 
} to the levy of the attachment, and may be sold to satisfy the judgment in the 
attachment suit, if one then exists, or is afterwards obtained. No execu- 
tion can issue upon this jadgment, except for the costs of the claim suit. 


NR A A, Ge PNR ono 5 dki0etetdceccdonpeesdneesemenweetis 656 
8. The assessment by the jury inthe claim suit, of the value of the property 
levied on, is mere surplusage, and does not vitiate. Ib....... eeaered 656 


132 
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9. When, by order of the Court, new securities are substituted for those ori- 
ginally given in a claim suit, the former are discharged. Jb......... 657 
10. Whena slave is levied on at the suit of three creditors, and is claimed by 
a stranger, who executes a claim bond to the junior execution only, and 
that creditor alone contests the title with the claimant, and succeeds in 
condemning the slave, the other creditors have no right to claim the money 
which he receives from the claimant, in discharge of the claim bond. Bur- 
nett v. Handley... .....0000006 on hosehseseceenoone eeceseceeeses 685 
11. A stipulation in a trust deed, tosecure the payment of certain debts, pro- 
viding that the debtor shall remain in possession of the property until a 
named day, and afterwards until the trustee should be required, in writ- 
ing, by his cestui que trust, to proceed and sell, does not extend the law 
day of the deed beyond the time fixed for the payment of the debt; and 
if a levy is made after that time, by a creditor, the trustee may protect the 
property by interposing a claim under the statute. Marriott §& Hardesty, 
BG. Gletbee cccccccccccscccccccccscccccccccccossocccoeces 694 
12. When personal property is improperly levied on, the party claiming it 
cannot enjoin the creditor from proceeding at law, on the ground that an- 
other person has interposed a claim to it by mistake. The true owner has 
an adequate remedy at law, by suit, or by interposing a claim under the 
statute. Ib. ........-- oeccece eccccee Cer ecccvccecoecccoes oo00sGO4 
13. After the determination of a claim suit against a trustee, his cestui que 
trust is not entitled to re-examine the question of title, on the ground that 
he wae a stranger to the claim. Ib, ...cccccccccccccccccccccces 69. 
14. Where asurety against whom, with the principal, a judgment is rendered, 
points out the property of the latter to the constable, and upon its being 
levied on and offered for sale, produces a mortgage on the same property, 
executed by the principal for his indemnity, and forbids the constable to 
sell, in consequence of which he purchased the property at about one eighth 
of its value: Afterwards a fiert facias against the principal upon another 
judgment was levied onthe same property, a claim interposed by the sure_ 
ty, and an issue made up to try the right: Held, that the bona fides of the 
claimant’s purchase should have been referred to the jury, and if found 
against him, the property should be subjected to the plaintiff’s execution. 
Cantos, ase, Sye..0. Antlag, ooccccccccccccccccccccccesescceccces MOO 
See Chancery, 9, 12. 


See Error, Writ of, 13. 
See Evidence, 20. 
See Trust and Trustee, 3. 
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SALES. 


1. A purchaser at sheriff’s sale, who refuses to comply with the conrract of 
purchase, is liable to an action by the sheriff, and the right to recover the 
full price cannot be controverted, if the sheriff, at the time of the trial, has 
the ability to deliver the thing purchased, or if that has been placed at the 
disposal of the purchaser by a tender. The loss actually sustained by the 
seller, is, in general, the true measure of damages when the purchaser re- 
fuses to go on with the sale. Lamkin v. Cranford. .......e000000 153 

2. When the sheriff has re-sold the thing which the first purchaser has re- 
fused to pay for, there is an implied contract by the first purchaser to pay 
the difference, which is thus ascertained between his bid and the subse- 
quent sale; and a count upon a contract to pay the same, is good. 1b. 153 

3. Where a sale is made by private individuals, the same rule does not apply, 
and in such a sale, to let ina recovery of the difference between the sales, 
it must appear that the one last made, was under such circumstances as 
will indicate that a fair price has been obtained. Ib. .......+..005- 154 

4. There is, however, an exception to the rule, that the sheriff may recover 
the difference between the sales, and that is, when the first purchaser is 
himself the owner of the property sold, as the defendant in execution, or 
from having purchased it from the defendant in execution, after its lien has 
attached. In such a condition of things, the surplus, after satisfying the 
execution, belongs to the party purchasing. Ib........sesseeeeees 154 

5. It is no defence to an action by the sheriff, against a purchaser refusing 
to go on with the sheriff’s sale, that the thing purchased was not the pro- 
perty of the defendant in execution. That is a matter to be ascertained 
by the purchaser previous to bidding, and cannot be urged against an ac- 
tion for the price. Quere—If relief could not be afforded by the Court 
upon a proper application. Bb. ....ccccccccsccccvcsccccecccsess 154 

6. “Received of J. & S. Mactin $256 97, for a negro a hey named Bob, aged 
about forty years, which I warrant, &c., given under my hand and seal, 
this 19 December, 1841. S. Bogan, (Seal.) 
Endorsed, “ It is further understood, that if the said S. Bogan, shall well 
and truly pay to the said J. & S. Martin, the said sum of $256 97, within 
four months from this date, the said Bogan is to have the liberty of re-pur- 
chasing the said boy Bob. It is also understood, that if the said boy Bob 
should die within the said term of four months, he dies the property of the 
said Bogan, and the said Bogan in that event, is to be justly indebted to 
the said J. & S. Martin, in the said sum of $256 97. 

J. & S. Martin. 

S. Bocan.” 
Held, that the legal effect of this instrument, taken altogether, was, that it 
was a conditional sale of the slave, with the right to re-purchase, That 
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the right to the slave vested immediately in J. & S. Martin, subject to be 
divested by the re-payment of the purchase money infour months. That 
the instrument did not, onits face, import an indebtedness from Bogan to 
the Martins, but if the slave died, or if Bogan sold him to a third person, 
J. & S. Martin could recover in assumpsit, the amount specified as his 
purchase money. Bogan v. J. & S. Martin,..........000ce ec eeees 807 


SALES UNDER ORDER OF COURT. 

1, The Orphans’ Court ordered that an administrator, who made, what was 
supposed an imperfect report upon the sale of real estate under its decree, 
should be committed, until he made one more perfect ; a report was ac- 
cordingly made: Held, that the order of commitment, whether erroneous 
or not, furnished no ground for the decree which directed the sale. Evans, 
Adm’r v. Mathews. .......++ eT ee ey PT er TT 99 

2, An equitable title may be sold under a decree of the Orphans’ Court, and 
the purchaser will stand in the same predicament, as to title, as the heirs 
GT. Diicscesccsouvecccsses pibaneedccentonans pasravescenes 100 
See Orphans’ Court, 2. 


SCIRE FACIAS. 

1. Under our statute, which allows a sei. fa. without setting out the recogni- 
zance, the defendant is entitled to crave oyer of the recognizance upon 
which the proceedings are based, and to demur if there is a variance. El- 
I PC, 6646404865. d bd cedeneswshedeentenehees naeatear 273 


SET OFF. 

1. C. borrowed the bills of an unchartered banking company, from one L. as- 
suming to act as its President, and gave his note for the same amount, paya- 
ble at a future day, with M.as his surety. The bills received, were the bills 
of the company, and made payable to 8. Jones, or bearer, but not assigned. 
The note given was payable ninety days after date, to L. or order. After 
the note became due, C. procured other bills of the company, and went to 
the place where it transacted business, but found no one there to receive 
payment, or give up the note. The company was composed of L. and 8. 
chiefly, and if of others, they are unknown. L., and S. both absconded from 
the State soon after, and are entirely insolvent. Afterwards, suit was com- 
menced inthe name of the administrator of L., for the use of one Miller 
against C. and M., who being unable to succeed in making any defence at 
law, a judgment was, recovered. Afterwards an execution upon it was 
levied on the property of M.,in common with other executions, and his pro- 
perty sold. A case was made between the several plaintiffs in execution, 
and the sheriff selling the property, to determine the priority of the execu- 





~ 








INDEX. 1053 


SET OFF—conrtinuep. 


tions, and such proceedings had, that the administrator of L. recovered a 
judgment for the use of Miller, against the sheriff and his sureties. C. filed 
his bill, setting out these facts, insisting that the company was contrived 
and set on foot to defraud the public—that the death of L. was merely sim- 


- ulated, to enable the other parties to carry their fraudulent plans into effect ; 


1. 


2. 


3. 


4, 


5. 


re) 


3. 


that the note yet remained the property of the company, and that in equity, 
he was entitled to set off the notes held by him, and to enjoin the collec- 
tion of the judgment against the sheriff, as C. would have to reimburse M. 
if that was paid. The defendants demurred to the bill for want of equity, 
and this demurrer being overruled, admitted all the facts stated to be true, 
if they were well pleaded. Held— 

That suit being in the name of the administrator of L., the notes held by 
C. against the company were not legal off sets, and that on this ground 
there was relief in equity. 

That the circumstance that the notes were held by C. when the judgment 
was obtained, or suit brought against C. and M. did not take away the equi- 
ty, as M. was a surety only. 

That C. being entitled to his relief sgainst the parties to the judgment at 
law, it extended also to defeat the recovery against the sheriff, as without 
this, the relief would be of no avail. 

If the original transaction between C. and the company was illegal, it does 
not defeat C.’s right to set off the other bills afterwards procured by him. 

[Upon the petition for re-hearing.] That although C. might have defeated 
the suit at law, by pleading that L. was yet alive, or by showing that the 
suit was collusive, and that the interest in the note sued on then belonged 
to the company, yet his omission to do so, was no bar to relief in equity. 
The suit being in the name of the administrator of L., C. is entitled so to 
consider it, and it is no answer to the complainants to say, that by show- 
ing another state of facts he could have had relief at law. Chandler and 
Moore v. Lapon, ef dh... scccccccccccsscccceseccccccccccscecccse oie 
Where a justice of the peace receives money in his official capacity, he 
cannot detain it in satisfaction of adebt due hin, in his private capacity, 
or when sued for its recovery, plead a set off against it. Lowrie v. Stew- 


R. being indebted, by an open account, to an incorporated Rail Road 
Company, the latter assigned the debt to one S.,to whom the Company was 
largely indebted, and by whom suit was brought against R., in the name 
of the Company, and a judgment obtained thereon. Pending the suit 
against him, R. paid for the Company a large Rbt, as its surety, which debt 
existed previous to the assignment, by the Company to 8S. Held, that as 
the Company was insolvent, at the time of the assignment to 8., of the 
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debt of R., the latter could set off in equity, the money he had paid for the 
Company, against the judgment obtained by S. T'uscwmbia, Courtland 
and Decatur R. R. Co. et al. v. Rhodes... .....0000000- skweaeeedeni 206 


4. A set off cannot be pleaded to an action for unliquidated damages, aris- 
ing out of the breach of a contract, in refusing to permit the plaintiff t6 
perform services which he had contracted to perform. George v. Cahawba 
and Marion Rail Roud Co........+++.- Sipe hed eres adgonseunes 234 

5. When the plaintiff declares in assumpsit on one count for unliquidated 
damages, also on the common counts, to which the defendant pleads a gen- 
eral plea of set off, upon which issue is taken, and offers evidence to sus- 
tain this plea, it is error in the Court to instruct the jury, that the action 
was subject to, and could be set off, as the effect of such a charge is to pre- 
clude the jury from finding a separate verdict upon the different counts, 
which would enable the plaintiff to remedy the mispleading. Jb. ... .234 


6. The assignment of anaccount by the party to whom it purports to be due, 
and testimony that he (having since died) kept correct accounts, does not suf- 
ficiently establish its justness to authorize the assignee to set it off to a suit 
in equity against him, brought by the person charged with it. Dunn v. 
BM oo cnccevsccscccocccsccsscesscessesossesssccocsesences 784 

7. Although the vendee of land, with whom the vendor has covenanted that 
the estate is free from incumbrance, has a right to extinguish outstanding 
incumbrances to perfect his title, yet the amount thus paid will not be al- 
lowed as a set off in an action for the purchase money, nor will it avail the 
vendee at law, under the plea of failure of consideration. Cole, use, Sc. v. 
GL 40606600000 000 decescsncbencones hebécdtessnsesaneeans 793 

8, Where the defendants remitted a bill, indorsed by them, to a correspon- 
dent house, to whom they were then indebted, with instructions to credit 
them in account, and that house procured the bill to be discounted, and 
credited the remitters with the proceeds, and advised them of the facts; 
these circumstances constitute a sufficient consideration for the indorse- 
ment, to enable the correspondent house to maintain an action on the bill, 
when subsequently paid by them as indorsers, against the remitters.— 
Sheffield & Co. v. Parmllee, .....00ceeeeeees jarebwewnen biesenewen 889 

9. And a holder to whom this house indorsed the bill, after its maturity, and 
subsequent to its being taken up by them, is not affected by a set off 
then held by the defendants against their correspondents. Ib. ...... 889 


10. When husband and wife join in action, upon a promise made to the wife, 
neither a debt due by the@wife after marriage, a debt due by the husband 
alone, or a debt due by husband and wife jointly, can be pleaded as a set 
off. Morris v. Booth and Wife... 6. ee ee es 907 
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SHERIFF AND HIS SURETIES. 


1. The act of 1815, requires the county treasurer to proceed against delin- 
quent sheriffs, &c., for the recovery of fines, &c.; consequently it is not 
competent for the Court in which the judgment was rendered, to institute 
the proceeding against the sheriff, mero motu. Hodges v. T'he State,. . .56 

2. Where the plaintiff, in a summary proceeding for the failure to pay over 
money collected by a sheriff, ona fieri facias, recovers a verdict and judg- 
ment for the amount of the damages given by statute, as a consequence of 
the sheriff’s default, and no more, the defendant cannot object on error, 
that the verdict should have been for the amount of the fi. fa. also. ./l- 
ford v. Samuel, ...+..0eccceesececceceeeces oe ccccccccccccccsces De 

3. The sheriff is a mere executive officer, and is bound to pursue the mandate 
of the process in his hands, unless otherwise instructed by the plaintiffon 
record, or his attorney. But he cannot defend a rule for not making the 
money, on the ground that the plaintiff had agreed with the defendant to 
set off a debt, when he has received no instructions from the plaintiff or 
his attorney to that effect. Crenshaw v. Harrison, .....+++++++++++342 

4, Asheriff who has lawfully seized slaves under an attachment is not liable 
in an action of trespass, if he refuse to permit the defendant to replevy them, 
although a valid bond, with sufficient sureties may be tendered. Walker 
V. Hampton, ef al...ccccccccscccccccscccccocccscvccccccccccscchle 

5. A sheriff who has duly seized goods, under legal process, has a special 
property in them, and should provide for their safe keeping. Where a 
mode is provided by statute in which this may be done, and the appropri- 
ate bond is taken, the officer is relieved from the obligation to keep it; but 
where the statutory bond is not offered, he may provide some other custo- 
dy—either retain the possession himself, or commit it to a bailee; and if 
the bailee execute a bond, it will be obligatory, although the plaintiff will 
not be bound to accept it in lieu of the officer’s responsibility. Whitsett v. 
Womack, use, &c. ....22-- Pa aye ee inne dabmmadun reer 

6. A bond which the declaration aliedged was made payable to a sheriff 
did not state in totidem verbis, that he was such officer: Held, that the un- 
dertaking in the condition, that the obligors should perform it to the obli- 
gee, or his successor in the office of sheriff, sufficiently indicated his offi- 
cial character. Quere? Would not the bond be prima facie good, so as to 
devolve the onus of impeaching it upon the obligors, though it had omitted 
to show who the obligee was, otherwise than bf stating his name. Ib. 467 

7. Quere? Would a bond taken by a sheriff, who had seized a boat under pro- 
cess issued upon a libel in nature of an admiralty proceeding, be void be- 
cause he agreed that the obligors might navigate it toa point not very re- 
mote, and unlade its cargo, as the master had undertaken todo. Or would 
not the obligors be estopped from setting up such an agreement to impair 
their obligation? Ib... ccccccccvcccccsccenes sescccsccesccccMOe 
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8. The obligors stipulated to deliver to the sheriff at a place designated, a 
boat which he had seized under legal process, on demand, if a decree of 
condemnation should be rendered against it—the sheriff “having execu- 
tion then against :” Held, that the bond did not contemplate a demand at 
any particular place; and that the form of the execution which the sheriff 
held when he made the demand, was immaterial ; if it was one which war- 
ranted the action of the sheriff against the boat.............-+ ooo 0 M67 

9. Parties who have entered into a bond as the bailees of property that had 
been levied on by a deputy sheriff, cannot object that the deputy tran- 
scended his powers, where the sheriff himself instead of objecting, affirms 
PEPER TEEEPEEEEE TTT TCT TTT Te 467 


Sce Amendment, 1, 2. 

See Damages, 3. 

See Execution, Writ of, 3. 

Sce Executors and Administrators, 14. 
See Summary Proceedings, 3. 


SLANDER. 


1. The Registers and Receivers of the different land offices, are constituted 
by the acts of Congress, a tribunal to settle controversies relating to claims 
to pre-emption rights, and therefore an oath administered in such a contro- 
versy before the Register alone, is extra judicial, and as perjury cannot be 
predicated of such evidence, an action of slander cannot be maintained for 
acharge of false swearing in sucha proceeding. Hall v. Montgomery. 510 

2. An accusation of perjury implies within itself every thing necessary to 
constitute the offence, and ifthe charge has reference to extra judicial tes- 
timony, the onus lies on the defendant of showing it. It is not necessary 
in such a case to alledge a colloquium, showing that the charge related to 
material testimony in a judicial proceeding. Jb.............. ooeecdlO 


SLAVES. 


1. The offence of inveigling, or enticing away a slave, is consummated when 
the slave, by promises or persuasion, is induced to quit his master’s service, 
with the intent to escape from bondage as a slave, whether the person so 
operating on the mind and will of the slave, is, or is not present when the 
determination to escape is manifested, by the act of leaving the master’s 
service, or whether he is, or is not sufficiently near to aid in the escape, if 
necessary. Mooney v. T'he State, .......ceeceeeccceeee dnbeeseen 328 
See Evidence, 30, 31. 

Sce Criminal Cases, &c., 5. 
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STATUTES. 

1. It is competent for the clerk of a Cireuit Court to issue a writ of error to 
remove to this Court, a cause in whicha final judgment has been rendered 
upon a forfeited recognizance, or for a fine or penalty, without a previous 
order for that purpose. Hodges v. The State..........+++ coecesen nese 

2. The act of 1815, requires the county treasurer to proceed against delin- 
quent sheriffs, &c., for the recovery of fines, &c.; consequently it is not 
competent for the Court in which the judgment was rendered, to institute 
the proceeding against the sheriff, mero motu. Hodges v. The State,. . .56 

3. The statytes of the State, unless otherwise expressed, take effect from 
their passage, and an act done inthe county of Clarke, on the day after the 
passage of the law, will be governed by the statute, although it was impos- 
sible it should have been known there. Br. Bk. Mobile v. Murpky,. .119 

4. The statute which gives a writ of error or appeal from all judgments, or 
final orders of the Orphans’ Court, does not take in cases in which neither 
writ of error or appeal could be taken, by the course of practice in the 
Courts of the civil or common law. Watson and wife v. May. .... sacs 

5. The act of the 9th of December, 1841, “ For the better securing mechan- 
ics in the city and county of Mobile,” which provides a summary and ex- 
traordinary remedy, where the work shall be done towards “the erection 
or construction of any building,” in that city or county, by a journeyman, 
laborer, cartman, sub-contractor, &c. cannot be construed to give the re- 
medy, provided, to one who has laboured under employment by a sub-con- 
tractor. Turcolt v. Hall........... peStevwesivesbesa POTTeTiT ii. 

See Alien, 1. 

Constitutional Law. 2. 

Sce Criminal Cases, Proceedings in, 13. 
See Deeds and Bonds, 2, 3. 

See Escheat, 2. 

See Insolvent Debtor, 1, 2, 3. 

See Land Titles South, 1. 

See Partners and Partnership, 11. 

See Practice at Law, 3. 

Sce Riparian Rights, 1. 

Sce Witness, 2. 

SUMMARY PROCEEDINGS. 

1. A notice for judgment, by motion, made by one assuming to be President 
of the Bank, is sufficient, whether he be President of the Bank, de jure, or 
not, if the act is adopted by his successor, who is legally President of the 
Bank. Blackman v. Branch Bank at Mobile... 2.0.0 ccc cece eens 103 


2. To authorize a judgment against a surety of a non-resident plaintiff for 
133 
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the costs of the suit, it must appear affirmatively upon the record, that the 
suit was commenced by a non-resident—that the person sought to be charg- 
ed became surety for the costs—and the amount of the costs of the suit. 
No notice to the surety is necessary. Martin v. Avery..........0++ 430 
3. In a summary proceeding against a sheriff and his sureties, where the 
judgment is by default, it must appear affirmatively on the record, that the 
sheriff has had three days notice of the motion, or the Court must refer to 
the notice as proof of notice to the sheriff; and a notice fotnd in the tran- 
script will not be looked to for the purpose of supplying the defect, al- 
though a jury has ascertained that all the facts therein stated are true.— 
I ON FIN os crc cncsasidsecusscccwicssnss 045ecee' 5e4 


SUPERSEDEAS. 


1. In settling the accounts of a guardian, it is not competent for the Orphans’ 
Court to render a decree against his sureties; and such is not the effect of 
a decree, which declares that a guardian and his sureties, (without desig- 
nating them by name) shall be charged with the amount ascertained to be 
due, and made liable to the administrator of his ward, “for which he is 
authorized to proceed in the collection according to law ;” such a decree 
does not impair the rights of the sureties to make them parties. And if an 
execution issue against the sureties it may be arrested by supersedeas, and 
quashed, but the sureties cannot join the guardian in prosecuting a writ of 
error to revise the decree. T'readwell, Gurdian, &c.v, Burden, adm’r. 661 
2. Where a defendant in execution sets up his discharge and certificate as a 
bankrupt, by a petition, upon which a supersedeas is awarded, it is competent 
for the plaintiff to impeach the same for any of the causes provided by the 
act of Congress of 1841, and make up an issue to try the facts. Mabry, 
Giller & Walker v. Herndon........ stator lee sions dheketoias bre SG ola 2+ 849 


TAXES. 

I. The Judge of the County Court has no power to adjudicate upon the tax 
list, and ascertain the amount of insolvencies for which the tax collector is 
entitled to a credit, except at the time provided by law, viz: the second 
Monday in September ‘of the current year, or at the succeeding County 
Court, if the special Court is not held. T'reasurer of Mobile v. Huggins, 440 

2. Upen the failure of the County Judge to act, the power conferred upon the 
Comptroller to make the allowance, may be exercised by the Commission- 
ers’ Court, upon the County tax collected during the period when State 
tamation wasabolighed, Tb, ..ccccccccsag ccccescecsesces 440 


TENDER. 
See Contract, 4. 
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TRUST AND TRUSTEE. 

1. The admissions of a trustee having no beneficial interest in the property 
conveyed to him, cannot be given in evidence to defeat a deed of trust ex- 
ecuted solely for the benefit of others. Graham v. Lockhart. ........10 

2. Thetrustee, after the time fixed for payment by the terms of a trust deed, 

‘is invested with the legal title, and at law, is the proper party to contest 
the legal sufficiency of the deed, and a verdict for or against him, if ob- 
tained without collusion and fraud, is binding and conclusive on his cestut 
quetrust. Marriott & Hardesty, et al. v. Givens........2+000+2+++--G94 

3. After the’determination of a claim suit against a trustee, his cestui que 
trust is not entitled to re-examine the question of title, on the ground that 
he was astranger tothe ciaim. Jb........ (inte esebeniidgecegheee 
Sec Assumpsit, 4. 

Sce Deeds of Trust, 6. 
See Evidence, 5. 
See Gift, 2. 

USURY. 

1, When a defendant is offered as a witness, to prove usury, he cannot be 
confined in his testimony to the instrument upon which the suit is brought, 
but may prove other transactions connected with it; as that other notes 
existed, which have been cancelled, the consideration of which entered in- 
to, and formed a part of the note sued. Palmer, use, &c. Severance and 
Fcc cceccccncecccesnedssdegsecdtescnessendeseseestacnscee 

2. A promise by the maker, to an innocent holder of usurious paper, to pay 
it, if indulgence is given, is binding on him, and may be enforced, if the 


delay is given, Ib..... ce cece ececscce eee ccc ccccecnecesceee sod 


VARIANCE. 

1. Semble ; where the declaration states that Frederic W. C. made his pro- 
missory note, &c., und the note offered in evidence was made by F. W. 
€., it is sufficiently described to make it admissible evidence. Chandler ™ 
ee: Be 0 Boek 0 6nkinns coven ccdencesdeecessaccandeuee 

2. In a suit by an indorsee against his immediate indorser, on a note pur- 
porting to be made by G. & B., in liquidation, by W. B., it is no defect if 
the latter words are omitted in the declaration, nor can the note be ex- 
cludedon the ground that it varies from that declared on. Riggs v. An- 
Dents Dike on svc csvdiccsasecccvessacseedietvatsseassvececceaee 

3. When a motion is made against a sheriff, a variance between the fi. fa. 
described in the notice, and the one produced inevidence, cannot be aided 
by the production of the original fi. fa., which corresponded with the no- 
tice, the motion being made upon anatias. Walker, et als v. Turnipseed. 679 


VENDOR AND VENDEE. 


1. Where the vendee of land pays to the vendor the purchase money, or a 
part of it, and receives of the latter a deed of conveyance, the deed, in a 
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controversy between the parties, is admissible to show the amount of the 
purchase money. Fitzpatrick’s Adm’r v. Harris, ..........000000005 32 
2. Semble: A derivative purchaser, without notice, cannot be affected by a no- 
tice to his immediate vendor ; and if he purchases with notice, he may pro- 
tect himself by the want of notice in such vendor. Horton v. Smith,....74 
3. Where an absolute sale of personal property is made, there must be an 
actual bona fide delivery of the same to the vendce, in order to give a title 
as against the creditors of the vendor, or some special reason or excuse shown 
for the retention of the possession by the latter; and the fact, that the vendor 
was the son-in-law ofthe vendee isnot a legal excuse. Borland v. Mayo, 105 
4, In cannot be intended that the vendor was aware of the vendee’s insolven- 
cy, merely because he purchased all his estate on long credits. Jb. 106 
5. When evidence is given to show, that the condition of the indorsement 
of a note, was the sale of lands, and proof is also given, that the lands had 
been patented to another, whose heirs were suing the defendants for a re- 
covery, the evidence of the patent and suit may properly be excluded from 
the jury, unless an eviction is also shewn. T'ankersly v. Graham,. .. .247 
6, When lands are sold, and a bond for titles given by the vendor, to the 
purchaser, and notes with sureties given for the purchase money, tie sure- 
ties are not discharged, in consequence of the title being conveyed by the 
vendor, without payment of the notes. Woodward, et al. v. Clegg,....317 
7. A purchaser of land, who with knowledge of an existing incumbrance 
proceeds to execute the contract in part,as by taking possession, he will 
be required to execute it in full, and a fortiori will not be allowed to re- 


seind it. Barnelt v. Gainesand Townsend, ..........0.0 2000 e eee eT 
8. A right of dower isanincumbrance. Ib, .......-.22+2ceeeeeeees 373 
, An undertaking in writing, by the defendant, to pay the plaintiff, as agent, 


several distinct sums of money, for a consideration therein expressed, at 
definite periods, provided the titles which the plaintiff, as agent, executed 
to him for a tract of land, were “ good and sufficient,” is a promise, subject 
to the condition expressed ; and it is competent for the defendent, when 
sued for the money, te prove that the titles were not such as the condition 
/ contemplated. Whitehurst, use, Sc. v. Boyd,......-- 000+ cc eeeeeeee 375 
10. Where a promissory note recites that titles to the land had been execut- 
ed by the vendor to the vendee, and undertakes to pay the purchase moftiey 
if the title was good and sufficient, it is not enough that the conveyance 
be in due form; but the vendee may defeat a recovery if the litle itself be 
not such as is provided for by the contract. [b....-.......eeee eens 375 
11. Where the contract of the parties requires that a deed, simultaneously ex- 
cuted, should convey a good title as a condition to the payment of the 
purchase money, the vendee, when sued, may plead that the title is in a 
C.D kc cine dep dandadanngssusndetnctgesensexeona een 














i. ge INDEX. 1061 
% . 

VENDOR AND VENDEE—conrinurn. 

12. When a vendee is inthe occupancy of land, which the vendor afterwards 
sells to another, to whom he transfers the evidence of legal title, the sub- 
sequent purchaser is charged with notice, and will be considered as hold- 
ing the legal title as a trustee for the first vendee ; but is entitled to be re- 
imbursed money expended necessarily in completing the legal title. Scrog- 
gins v. McDougald, et al. ......... sneeens osvere cccecccecesscsemOw 

13. Although the vendee of land, with whom the vendor has covenanted that 
the estate is free from incumbrance, has a right to extinguish outstanding 
incumbrances to perfect his title, yet the amount thus paid will not be al- 
lowed as a set off in an action for the purchase money, nor will it avail the 
vendee at law, under the plea of failure of consideration. Cole, use, &e. v. 
Justice. ...... eg ati etd ses arm Siete a oe Pee ee Pee ‘save 

14, One who pantie uses at a sale made by order of the Court of Chancery, fore- 
closing a mortgage, without notice of a prior unregistered deed, is a pur- 
chaser for a valuable consideration, within the meaning of our registry 
ests. Olio LA8 Bu. Co. 0. Lodged, .. 2 cccsccccsn ss s SEB 

15. Ccummercial paper, received as an indemnity for existing liabilities, 1s not 
transferred in the usual course of trade between merchants, so as to ex- 
empt it from a latent equity existing between the original parties, .4n- 
drews & Bros. v. McCoy,.......... site sien edaaaeare aes acne ga aieaae 920 

16. A vendor of land, took several negotiable notes forthe payment of the pur- 
chase money, one of which was negotiated in the usual course of trade, 
the others were not. Held, that although the holder of the note so nego- 
tiated, was not subject to an equity existing against the vendor, such equi- 
ty could be enforced against the holders of the other notes, and that the 
vendor could not be required to apportion the OM. FIR i scesccusnses 921 

See Consideration, 1. 

See Debtor and Creditor, 5, 6. 
See Evidence, 10. 

See Execution, Writ of, 2. 

See ee py and Administrators, 12 
Sce Fraud, 4, 5, 6. 

See Sestnnene and Mortgagee, 2 
See Practice in Chancery, 16. 
See Principal and Agent, 1. 

See Sales, 1, 2 

See Warranty, 1. 


VERDICT. 


1. A verdict and judgment in the following words, to wit: “We, the jury, 
find for the plaintiff. Upon which judgment passed for the plaintiff, for 
the premises, and that defendant, George L, Huffaker pay all costs,” though 
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VER DICT—continurep. 
not formal, does not authorize a reversal of the judgment on certiorari. Huf- 
Se © TN FSW SS s' NW See Vea e Cae ed bee 5 88 
2. As soon as-the fact was disclosed that the infant distributee was repre- 
sented by the executor, the parties, were complete, and the Court should 
* Jhave proceeded to render judgment on the former verdict; which, under 
these circuinstances, it was irregular to set aside. Sankey’s Ex’rs v. San- 


TTT LURE CLEC LEC LCCEEE LT. Gee 602 
Sce Sheriff and his Sureties, 2. 
WARRANTY. 


1. A counter bond, taken by the vendee, from the vendor, with surety to in- 
demnify him against the mortgage, will not be considered a compensation, 
or satisfaction for a breach of the warranty ; and if the vendor, and securi- 
ties in such bond of indemnity, become insolvent, and there is an evic- 
tion under the mortgage, equity will relieve the vendee from the pay- 
ment of the purchase money pro lanfo, against the vendor or his assignee. 
Mean BOG. «6 oo. 0 stecccccsccecccevescess 920 
See Vendor and Vendee, 13. 

See Chancery, 38. 
WILLS AND PROBATE OF, 


1. A testator declared in his will, that certain property “shall be equally di- 
vided between my mother and my two sisters, H. and M.” Held, that the 
meaning of the will was, that each was to have one third part. Duffee, 
GDS G. TOMA ONE TPs oo 6 cc ccsvcsscccsscccececsscescons 27 
2. After a will has been admitted to probate, letters testamentary granted 
thereon, and proceedings had thereon to a final settlement ofthe estate, the 
propriety of the probate of the will, cannot for the first time be raised in 
this Court. Bothwell, et al. v. Hamilton, Adm’r... cc. eee ccc eee ees 461 

3. When by a {will, a life-estate is given to the wife in all the property of 
the deceased, with remainder to the children, and the will is proved, and 
admitted to record, the Orphans’ Court has no power to make distribution 
of the property during the life-time of the wife. Such a distribution, made 
during the life of the widow, and at her instance, or by her consent, is not 
the act of the Court, but is in effect a gift of her life-estate, and no matter 
how unequal it may be, will not prejudice the interests of those in remain- 
BE, Bis ncvcccecescossccsssesescecstsasesesacceseseses eat 46] 

4. The testator bequeathed by his will to his children who were married, or 
had attained their majority, property estimated at $1,190; the same amount 
to his younger children “in negro property,” when they became of age ; 
and to his younger daughters the same amount, in the same description of 
property, when they became eighteen years of age, or married. After 
which tlie following clause was added: “It is my will, that all the proper- 
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WILLS AND PROBATE OF—convrinuep. 


ty that is not willed to my children, viz: negroes, lands, stock of all kinds 
farming utensils, household and kitchen furniture, or all of my remaining 
effects that is now in my possession, I give unto my wife, E. 8, during her 
natural life, or widowhood, and at her death or intermarriage, then all the 
property willed to her, to be sold, and equally divided amengst my above 
named children. E. S. intermarried with T. G., and eighteen months 
fromthe grant of letters testamentary having expired, the husband of one 
the testator’s daughters, presented his petition to the Orphans’ Court, pray- 
ing that a rule be made upon the executor, requiring him to sell and dis- 
tribute that portion of the testator’s estate, Which was bequeathed to E.8. 
during her life or widowhood: Held, that the estate in the hands of the ex- 
ecutor above what was necessary to provide for the legacies was subject to 
distribution, if the demands of the creditors have been satisfied; or after 
retaining enough for the payment of debts; the terms of the decree should 
be such as will most certainly effectuate the intentions of the testator, and 
give to the children equal portions. Broadnax v. Sims’ Er’r.......-497 
5. A will of lands may be admitted to probate on the proof of two of the sub- 
scribing witnesses, upon the additional proof that the other witness resides 
out of the State, and that he also subscribed his name as a witness by the 
direction of the testator, and in his presence, notwithstanding the will is 
contested by the heir at law. Bowling v. Bowling, Ev'’r............538 
6. An opinion of a witness, that a testator was insane atthe time of making 
his will, is not competent testimony, he admitting at the same time, that 
he knew no fact or circumstance on which his opinion was founded. Ib. 538 
7. A will by which a testator charged his children with the debts they owed 
him as a part of their portion, except one child, whose debts were not men- 
tioned, does not raise the presumption that such debts were released, the 
evidences thereof being retained by him uncancelled. Sorrell v. Craig. 566 


See Legacy, 1, 2. 


WITNESS. 

1. When, by the te:ms of a written contract, money is to be paid to one, as 
the agent of a_feme covert, the husband is not a competent witness to sustain 
the contract ina suit by the agent toenforce payment. Wierv. Buford. 134 

2. The act of 1839, which provides that in suits upon accounts, for asum not 
exceeding one hundred dollars, the oath of the plaintiff shall be received 
as evidence of the demand, unless the same be controverted by the oath of 
the defendant, does not make the defendant a competent witness to be 
sworn. generally, and give evidence to the jury. Hayden v. Boyd, .. .323 

3. In detinue against a sheriff, for a slave seized under execution, as belong- 
ing to the defendant in execution, the latter is not a competent witness for 


the sheriffto prove property in himself. Leiper v. Gewin, ...-... + de 


































a cee 


gt eeu 


1064 INDEa. 





WITNESS—conrtinuep. | ' 

4. Semble; that a father who hassettled property upon trustees for the beri- 
efit of his daughter, is a competent Wwitgess for the trtistees in a controver- 
sy between them and the creditor of the husband, who is seeking to sub- 
ject it tothe payment of the debts of the latter. O’Neil, Michaux & Thom- 
as v. Teague and Teague. ...... 

5. Where three persons are sued as partners, upon an open account, in as- 
sumpsit, one-against whom a judgment by default has beén taken, is a 
competent witness to prove that one of the defendants was not a partner, 


he having pleaded the general issue. Gooden & McKee v. Morrow & Co. 486 
6. A partner, or joint ome who is not sued, is a competent witness for 


his co-partner, or cOspromisor, where he is required to testify against his 
interest ; and where such evidence is within the scope of the issue, the 


o 


Court should not assume his incompetency, end reject him in limine. An- 
derson v. Snow & Co... ...%. ee . 504 

7. Where a party offers a witness who will be liable over, if he is unsuccess- 
ful, he cannot divest the witnesses interest, and make him competent, by 
depositing with the clerk a sum of money equal to what would be the 
amount of the recovery against him. The common law or statute, iieither 
confer upon the clerk of a Court, virtute officii, the authority to receive mo- 
ney which may be recovered upon a suit afterwards to be brought; and 
such payment cannot be pleaded in bar of an action. . Ball v. The Bank of 
the Stale of Alabama........... 

8. It is competent to inquire whether an account against a party was not 
charged to him by his directions, and whether it is correct, and it is allowa_ 
ble for the witness to answer that it was copied from the defendant’s books, 
and believed to be correct. Strawbridge v. Spann. ......++++00005. 820 

9. Where a witness testifies as to work and labor done, and money received, 
for which the plaintiffis seeking to recover, it is competent to inquire wheth- 
er other work had been done, or money received. Such a question, though 
it directs the attention of the witness that he may state the facts fully, can- 
get be cnid to be lending. Fb... ccccccccccccccccccccccccesoens 821 

10. Where a witness denied that in a certain transaction which was drawn in 
question, he acted as the plaintiff’s agent, it was held competent to prove, 
in order to impair the effect of his testimony, that he had made contradic- 
tory statements upon other occasions. Ib... . «1. -+++eeee sees B21 

* 11. The transferor of a chose in action, is an incompetent witness for the trans- 
feree, in a suit brought.by him for its recovery; and it seems that a release 
would not restore his competency. Houston, /Idntr v. Prewitt, . . . . 846 

12. A bankrupt who had transferred bills of exchange as collateral security, 
to one of his scheduled creditors, is an incompetent witness for the creditor, 
because the discharge of the debt by the bills, would release the estate of 
the bankrupt from its payment, and increase the surplus. 1b 

Attorney at Law, 2. 
See Evidence, 1. 








